





WISCONSIN LAW REVIEW 


Published by the Law School of the University of Wisconsin 




































VoLuME 1951 May NUMBER 3 








BOARD OF EDITORS 


Editor-in-Chief 
WiuiiaM E. Crane 


Executive Editors 


JAMES T. HAIGHT Ronatp D. KEBERLE 
JOHN M. DIEHL GLEN R. CAMPBELL 
Editorial Board 
Davin E. BEeckKwitu * NoauH MINKIN 
—Travis G. Boaes « GEORGE H. MoONTEMAYOR 
Epwarp J. Cor w= MILTON ORMAN 
— Davin Y. Coins BENJAMIN ROSENTHAL 
_—~ JAMES E. ConGDON EuGENE SAWALL 
LEON FIELDMAN —LEsLIE D. ScHARF 
Raps J. GEFFEN Rosert M. SIEGMAN 
EvuGeEne O. GEHL a. KENNETH L. Sici 
— Howarp M. Herrior z= HAROLD STERN 
= Neiu L. Hopss Harowp R. STuMREITER 
CHARLES H. JOHNSON Victor T. WadL, JR. 
Rosert D. Junie s> Rosert L. WALDO 
— Leon LETWIN MarRVIN T. WARSHAFSKY 
WILuiaM J. WILLIS 
Faculty Advisor 


RicHarpD W. EFFLAND 








Published in alternate months, January to July, inclusive. q 
Subscription price $3.00 a year. To Wisconsin addresses $2.50. 
Single copies 75 cents each. 








Member of the National Conference of Law Reviews 





COPYRIGHT 1951 BY THE UNIVERSITY OF WISCONSIN 


Entered as second-class matter November 2, 1920, at the post office at 
Madison, Wisconsin, under the Act of August 24, 1912. 


Acceptance for mailing at special rate of postage provided for in Section . 
1103, Act of October 2, 1917, authorized November 12, 1920. 











WISCONSIN LAW REVIEW 


Published by the Law School of the University of Wisconsin 




































VoLuME 1951 May NUMBER 3 








BOARD OF EDITORS 


Editor-in-Chief 
WiuiiaM E. Crane 


Executive Editors 


JAMES T. HAIGHT Ronatp D. KEBERLE 
JOHN M. DIEHL GLEN R. CAMPBELL 
Editorial Board 
Davin E. BEeckKwitu * NoauH MINKIN 
—Travis G. Boaes « GEORGE H. MoONTEMAYOR 
Epwarp J. Cor w= MILTON ORMAN 
— Davin Y. Coins BENJAMIN ROSENTHAL 
_—~ JAMES E. ConGDON EuGENE SAWALL 
LEON FIELDMAN —LEsLIE D. ScHARF 
Raps J. GEFFEN Rosert M. SIEGMAN 
EvuGeEne O. GEHL a. KENNETH L. Sici 
— Howarp M. Herrior z= HAROLD STERN 
= Neiu L. Hopss Harowp R. STuMREITER 
CHARLES H. JOHNSON Victor T. WadL, JR. 
Rosert D. Junie s> Rosert L. WALDO 
— Leon LETWIN MarRVIN T. WARSHAFSKY 
WILuiaM J. WILLIS 
Faculty Advisor 


RicHarpD W. EFFLAND 








Published in alternate months, January to July, inclusive. q 
Subscription price $3.00 a year. To Wisconsin addresses $2.50. 
Single copies 75 cents each. 








Member of the National Conference of Law Reviews 





COPYRIGHT 1951 BY THE UNIVERSITY OF WISCONSIN 


Entered as second-class matter November 2, 1920, at the post office at 
Madison, Wisconsin, under the Act of August 24, 1912. 


Acceptance for mailing at special rate of postage provided for in Section . 
1103, Act of October 2, 1917, authorized November 12, 1920. 














Contents 


LEADING ARTICLES 





FEDERAL AND StaTE Powers UNDER THE UN CovENANT ON 


Human Ricuts Zechariah Chafee, Jr. 


Or ForBIDDING OR HINDRING THE TESTATOR TO MAKE AN- 
OTHER TESTAMENT William H. Page 


CoNTESTING INCOME Tax ASSESSMENTS IN WISCONSIN 
Stanley C. Fruits 


LIQUIDATION OF MuTUAL INSURANCE COMPANIES IN WISCONSIN 
Frank T. Boesel and Leon Fieldman 


COMMENTS 


The Infant’s Right of Action for Prenatal Injuries 
Irving D. Gaines 


The Wisconsin Coroner System Charles H. Johnson 


NOTES 
Ownership of Herd Replacements Under Share Lease 


The Constitutional Right of Wisconsin to Do Its Own 
Printing 


Joinder of Insurance Company as Defendant Where Auto- 
mobile Liability Insurance Contract Entered Into in 
Another State 


Constitutionality of Ouster of a Corporation for Violation 
of State Antitrust Laws 


389 


474 


485 


493 


518 


529 


548 


556 


567 











This Issue 


The United Nations Covenant on Human Rights has been under- 
going a fire of criticism in newspapers, magazines and the official 
journal of the American Bar Association. ““Unconstitutional,’’ “ultra- 
idealistic,’ “un-American,’’ and “impossible’’ are some of the more 
printable shots taken at the Covenant. As a midwestern legal period- 
ical, we invited a proponent of the Covenant, and one of America’s 
outstanding legal scholars, Zechariah Chafee, Jr., to present the other 
side of the issue. Writing in his usual bright, piercing style, Professor 
Chafee takes up the objections one by one, and shows how the 
Human Rights Covenant is completely within the framework of our 
Constitution. The Review would be happy to receive comments from 
its readers on the controversial question which Professor Chafee 
discusses. 

When a man desires to make a will, or revoke a prior will, force or 
fraud may be used to prevent the testator from carrying out his act. 
What courts do to remedy the frustrated act is the topic of Professor 
William H. Page’s article. The venerable Wisconsin professor finds 
that in the 17th century Henry Swinburne solved the legal problems 
more equitably than do most of our modern courts. (Note: The 
spelling of ‘‘Hindring’”’ in the title is Swinburne’s—not ours). It is 
with particular pride that we publish this article by Professor Page, 
who has taught nearly every Wisconsin law student for the past 34 
years. 

Occasionally, administrative procedure is a tricky affair for 
practicing attorneys. A clear outline of the method of contesting 
Wisconsin income tax assessments, review procedure, various reme- 
dies, and making claims for refund appears in an article by Stanley 
C. Fruits, an attorney in the Department of Taxation. 

A remarkable record has been established in this state in the 
liquidation of mutual insurance companies by state administration. 
Frank T. Boesel, well-known Milwaukee attorney and special coun- 
sel for the Insurance Department, describes the Wisconsin ex- 
perience in this issue. 












Federal and State Powers Under the 
UN Covenant on Human Rights 


ZECHARIAH CHAFEE, JR.* 


The main problem of this inquiry is the extent to which Congress 
might acquire powers over matters now in the hands of state govern- 
ments in the United States, if this nation should ratify the Interna- 
tional Covenant on Human Rights. 

Some will think cogitations about an unfinished UN document a 
waste of time, because (so they keep telling us) the United Nations 
is dying if not already dead, and the causes of death were evident at 
its birth to anybody with common sense. It was always just a lot 
of talk anyway. Lake Success could never have succeeded. The only 
way to preserve our freedoms is by battalions, not ballots. Nobody 
can say at the moment that these prophets of doom are mistaken, 
but I find it encouraging to read what wiser thinkers than they wrote 
early in our Civil War about the rapidly approaching death of the 
Constitution of the United States. That too was a great endeavor to 
bind men together despite the disrupting force of separate sovereign- 
ties. While it was getting tried by fire like the Charter of the United 
Nations today, Walter Bagehot wrote in October 1861:! 


It will be easy to show that the Constitution of the United 
States is now failing from the necessary consequences of an in- 
herent ineradicable defect. . .. Such an institution is only adapted 
to circumstances exceptionally favorable. .. Each State is in some 
sense a centre of disunion. . . . The Supreme Court was excellent 
upon minor points; it has been useless upon the greatest. 
What worse method of electing a ruler [the President] could by 
possibility have been selected? . . . It almost always insures the 
selection of untrained and unknown mediocrity. . . . Under the 
American Constitution, there was no opportunity for a great 
statesman... . 

The steadily augmenting power of the lower orders in America 
has naturally augmented the dangers of their Federal Union. .. . 
It places the entire control of the political action of the whole 
State in the hands of the common labourers, who are of all classes 


* University Professor, Harvard. 

Much of the contents of this and a subsequent article was presented by Prof. 
ao as part of the Knapp Lectures at the University of Wisconsin in the spring 
o' 

1 Baceuor, ‘The American Constitution in the Present Crisis,” 3 Works 350, 
359, 366-8, 378, 384 (Barrington ed, 1915). 
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the least instructed . . . A low vulgarity, indefinable but undeni- 
able, has deeply displeased the cultivated mind of Europe; and 
the American Union will fall, if it does fall, little regretted. . . . 
The American Constitution was, in its very essence, framed 
upon an erroneous principle. . . . They left the sovereign people, 
sovereign still... . 

So far from its being wonderful that the present rupture has 
happened now, it is rather wonderful that it did not happen long 
since. 


Bagehot did not foresee Gettysburg or the Gettysburg Address. 

Even if our hopes are dashed by the dissolution of the United Na- 
tions, some fresh organization of many countries is bound to emerge 
in its place. The shrinkage in transportation and communications, 
the linkage of interests of diverse peoples, will continue to exert 
powerful pressures against any lasting return to the international 
anarchy of disconnected governments which existed before 1914. 
When the new unification comes, whether it be world-wide or limited 
to freedom-loving nations, then my problem of adjusting a farflung 
treaty on behalf of human rights to the federal system of the United 
States is certain to revive. Certain, that is, unless the Constitution 
has gone to destruction along with the UN Charter, and this I will 
never assume. Of course the problem may not take exactly the same 
form under different conditions of union, but it will be there in es- 
sence. Therefore, any present sincere and hard thinking about the 
Covenant is going to be useful sooner or later. 

The Covenant is now in the throes of drafting in the United Na- 
tions Commission on Human Rights, of which Mrs. Eleanor Roosevelt 
is chairman. For the first time in history, a serious international en- 
deavor is actively going forward to safeguard the basic liberties of 
men and women inside their own countries. After nearly four years 
of work, the Commission is close to a full presentation of the purposes 
it wants the Covenant to accomplish, although important changes 
may still be found desirable by the Commission and by higher UN 
bodies before the document reaches its final form. The Covenant is 
framed as a treaty among many nations, by which each signer is to 
promise all the others that it will undertake specified significant steps 
toward assuring for all the persons within its territory the various 
fundamental human rights described in the body of the document, 
at least to the extent of the minimum standards set forth. Of course, 
as Article 18 expressly provides,? nothing in the Covenant prevents 
any signatory from going above the minimum standards if it so chooses. 
The Covenant leaves any nation completely at liberty to have a con- 





? Article 18 is quoted and explained, infra note 24. 
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stitution and laws which give more freedom than its international 
promise requires.’ But it must not give less. 

Most of the potential signatories of the Covenant are unitary na- 
tions like the United Kingdom and France, in which the central 
government is constitutionally able to take entire charge of the pro- 
tection of human rights or of their necessary restriction. Insofar as 
local governments participate in the process, they either do what the 
central government tells them to do or have to give way when their 
ordinances are overridden by national legislation. A very different 
situation, however, exists in the United States, and in other nations 
with a federal system such as Argentina and Brazil. For example, in 
this country the constituent states possess a substantial measure of 
sovereignty; and most of the work of protecting human rights (or of 
restricting them as seemed necessary) has always been performed by 
state legislatures and state courts. Thus the right to life, defined in 
Article 3 of the Draft Covenant, is customarily taken care of by state 
criminal codes and state prosecutions for murder. Even leaving aside 
constitutional issues and difficulties of ratification, we can readily see 
that the Covenant would utterly dislocate our administration of 
criminal justice if it threw the entire responsibility for human rights 
on the national government in Washington. 

Therefore, the Human Rights Commission wisely decided to insert 
an article in the Covenant which would provide for this special situa- 
tion of federal nations. Of course, only the central government of 
such a nation can sign and ratify the treaty whenever (as in the 
United States) the constituent states have no powers in foreign 
affairs; but the projected article ought to make it plain that this gov- 
ernment does not thereby promise the other signatory nations that 
it will henceforth deal with the whole area of human rights. The basic 
purposes of the projected article are twofold: to place suitable limits 
on the international obligations of the national government of a 
federal nation; and to leave proper scope for state action. 

It is no easy task to draft this article on Federal States. Obviously, 
our own country is deeply concerned that the article should be phrased 
so as not to let the Covenant alter the present division between federal 
and state powers over human rights in ways which would be widely 
regarded as very undesirable. Our State Department has the matter 
much at heart, and considerable discussion is going on among legal 
writers, law teachers, and active members of the bar. The writer has 





? Persistent refusal to recognize this obvious feature of the Draft Covenant 
vitiates a large portion of the arguments against the Covenant in Report oF 
THE AMERICAN Bar AssociaATION COMMITTEE FOR PEACE AND Law THROUGH 
Unrrep Nations 26-45 (Sept. 1, 1950). See infra pages 454-456, 459-465. 
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undertaken to explore this complex and difficult problem with con- 
siderable fullness. My hope is to clear away current misunderstand- 
ings, open up several subsidiary questions for further consideration 
by others, and give as much help as an outsider can to the men and 
women who have been working for the people of the United States 
on this problem in the State Department and in the United Nations, 
They have been steadily endeavoring to attain the right adjustment 
between the important interests of our forty-eight states and the 
obligation which our government assumed under the Charter of the 
United Nations “to promote universal respect for, and observance 
of, human rights and freedoms.’’4 

The present Draft Covenant does absolutely nothing to lower our 
own standards of freedom, and it offers an opportunity to raise stand- 
ards in many countries of the fundamental rights which “flow from 
the inherent dignity of the human person.’’* The men and women 
who have represented the United States in drafting the various ar- 
ticles have scrutinized every word and every comma with meticulous 
care, legal skill, and vision. Theirs is a long, baffling, tedious job. It 
is high time American lawyers stopped throwing brickbats at them‘ 
and brought them hot coffee and sandwiches. 

The representatives of our government in the State Department 
and the United Nations have worked out a solution of our problem. 
The following language has been proposed by the United States in 
the Human Rights Commission as the text of Article 43 on Federal 
States:’ 


In the case of a Federal State, the following provisions shall 
apply: 

(a) With respect to any articles of this Covenant which are 
determined in accordance with the constitutional processes of 
that State to be appropriate in whole or in part for federal action, 
the obligations of the federal government shall to this extent be 
the same as those of parties which are not Federal States; 


(b) With respect to articles which are determined in accordance 
with the constitutional processes of that State to be appropriate 
in whole or in part for action by the constituent states, provinces 
or cantons, the federal government shall bring such articles, with 
favorable recommendation, to the notice of the appropriate 





“UN Charter, Article 55c, quoted in Preamble to 1950 draft of Covenant. 
The Charter is printed in 59 Star. 1031-1218 (June 26, 1945). 

5 1950 draft of Covenant, Preamble. 

* See, for example, infra note 20 and page 461. 


7 For 1950 draft of Covenant, see Simsarion, Proposed Human Rights Covenant, 
Dep’r or State Pus. 3894 (1950). This draft is reprinted in the Report cited in 
note 3, supra, at pp. 69-79. 
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authorities of the states, provinces or cantons at the earliest 
possible moment. 


It will be helpful to keep this proposal constantly before us during 
this inquiry. Rephrasing our problem in concrete form, we shall want 
to decide whether this American draft would produce a satisfactory 
division of powers over human rights between the federal government 
and the forty-eight states, and if not, how it can be improved. 

Throughout the ensuing discussion, three assumptions will be 
made: 

First, that the United States will become a party to the Interna- 
tional Covenant on Human Rights, after it reaches its final form and 
is open for signatures. Of course, nobody can be sure that this will 
happen, but it is a necessary condition for any fruitful consideration 
of our problem. 

Second, while keeping open the article on Federal States, I shall 
take it for granted that the rest of the Covenant, as ratified, will 
substantially conform to the latest draft, which was framed at the 
Sixth Session of the Human Rights Commission in May and June, 
1950. Almost all the matters with which the Commission has thus 
far decided it ought to deal are covered by this current draft. 

No doubt, significant changes may still be made in the present 
articles defining human rights and in those on methods of implement- 
ing the Covenant by doing something about complaints of violations 
of these rights. Thus we do not yet know how the Human Rights 
Commission will respond to the drastic directives for revision which 
were issued on December 4, 1950, by the General Assembly.* Besides 
calling for preparation of an article on Federal States, this Resolution 
told the Commission to improve the wording of the first eighteen 
articles; take more account of the principles and purposes of the 
Charter; define all the rights and the limitations thereto “with the 
greatest possible precision;’’ add articles on economic, social and 
cultural rights to the civic and political freedoms now set forth; 
recognize the equality of men and women “‘in related rights,’’ what- 

ever those may be; prepare recommendations on “‘ways and means 
which would ensure the right of peoples and nations to self-deter- 
mination;’’ and greatly expand the consideration of alleged violations 
of rights. This conglomeration of instructions was opposed by the 
United States delegation, and passed the Assembly by a rather narrow 
margin. 

The writer ventures the opinion that much of this Resolution asks 
the Commission to spoil its own work. This is by no means an asser- 


* N.Y. Times, Dec. 5, 1950, p. 24. 
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tion that the present wording of the Covenant is perfect. If you read 
the Preamble to the United States Constitution just for its literary 
style, and then turn to the Draft Covenant, you may share my feeling 
that its language does not rise “‘to the height of this great argument.” 
But there are important reasons why great precision is as undesirable 
in the Covenant as it would be in the Fourteenth Amendment or the 
Commerce Clause.* Furthermore, social security, unemployment re- 
lief, a just wage, adequate rest and leisure, health, food, clothing, 
housing, and medical care are promoted in western countries and in 
the new Constitution of India by methods quite different from the 
court procedures customarily available to protect life, freedom from 
arbitrary arrest, a fair trial, freedom of speech and religion, and other 
constitutional rights which have long been recognized. For one thing, 
food, medical care, etc., for everybody require communities of con- 
siderable wealth. To crowd these two unlike sets of important objec- 
tives into a single document is putting a tremendous load on the en- 
forcement machinery in the Covenant, before that machinery has 
even been tried. The resulting complexity may merely scare away po- 
tential signers or make the operation of the Covenant break down. 
What is now, on the whole, an admirable document may lose every- 
thing by seeking to do everything at once. It is like the fable of the 
crow with a cheese in his mouth, who started talking about getting a 
second cheese and dropped the one he had. Finally, the Assembly 
wants the enforcement machinery to be still further loaded by an 
enormous increase in the complaints which have to be investigated. 
Here again, some revision may be desirable, but it is wise not to 
attempt a great deal at the start. If moderate measures work well, 
more can be added later. 

The United Nations is a new organization, and international super- 
vision of human rights inside countries is a new endeavor. Organiza- 
tions like men grow gradually in strength, and should beware of 
multiplying tasks in advance of tested powers. The members of the 
Assembly who put all those optimistic phrases on a piece of paper 
might well be answered by the Human Rights Commission in the 
words of Edmund Burke:!® “Alas! they little know how many a 
weary step is to be taken before they can form themselves into a 
mass which has a true political personality.” 

At all events, we cannot foretell what changes will eventually 
be made in the Covenant, and roving speculations about their effect 

® See Chafee, Legal Problems of Freedom of Information in the United Nations, 
14 Law & Contemp. Pros. 545, 574-576 (1949). 


10 Quoted by John Morley in his article on Burke in 4 ENcycLopaEp1A BRITAN- 
NICA 824, 832 (11th ed. 1910). 
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on the Federal States article would greatly prolong the present in- 
quiry. In the Differential Calculus, an equation containing several 
variables is often profitably handled by treating all the variables 
except one as constants, and then attacking this variable in isolation. 
In the same way, it will be helpful to treat everything in the latest 
draft of the Covenant as settled except Article 43. The conclusions 
thus reached will probably hold good to a considerable extent, even 
if the rest of the draft does undergo considerable alterations and 
additions. 

Third, it is assumed that the Covenant will not be self-executing 
in the United States. The distinction between self-executing treaties 
and those which do not so operate was explained in my earlier article 
in Law and Contemporary Problems." Briefly, a self-executing treaty 
automatically becomes domestic law in the signatory nation as soon 
as it is ratified; its provisions are enforceable in domestic courts as if 
it were a statute. On the other hand, a non-self-executing treaty, 
which I assume the Covenant to be, is an international promise by 
the signatory nation to enact new legislation which will comply with 
the terms of the treaty; it does not bind domestic courts unless and 
until the promised statutes are passed, although failure to pass them 
is a violation of international law, for which the offending nation 
can be held accountable to other signatories through diplomatic 
procedures, in an international tribunal, and so forth. All treaties 
have this character in the United Kingdom and many other nations 
which are likely to sign the Covenant, and it seems fair that the United 
States should be a party on the same level as they. 

To illustrate the assumption concretely, Article 3 of the Covenant 
on the right to life declares: “In countries where capital punishment 
exists, sentence of death may be imposed only as a penalty for the 
most serious crimes. . . .’’ Suppose that one of our'states, which has 
been afflicted by an epidemic of joy-riding, passes a statute inflicting 
the death penalty for misappropriation of another’s automobile. 
This statute clearly violates the Covenant, since joy-riding is not one 
of ‘the most serious crimes.’’ If it were self-executing, the statute 
ought to be declared void by the state courts as contrary to a treaty; 
but under my assumption, the statute will not be affected by the 
Covenant until it has been nullified by fresh legislation in accordance 
with the international promise. (Whether this fresh legislation may 
be passed by Congress or only by the state legislature is not material 
at the moment. We can also disregard for present purposes the 





1 See Chafee, Legal Problems of Freedom of Information in the United Nations, 
14 Law & Contemp. Pros. 545, 558-565 (1949). 
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possibility that the death penalty is unconstitutional as a “cruel 
and unusual punishment,”’ since we are concerned with the effect of 


the Covenant.) 

My assumption is, of course, highly controversial. One school of 
thought disagrees with it by insisting that the Covenant is self- 
executing and ought to be so. Then, at one swoop, the country 
would be rid of every state or federal statute which restricts human 
rights contrary to the Covenant, whereas, if we have to wait for 
implementing legislation, the suffering and injustice inflicted by such 
laws may endure for years. However, I believe it would be wiser to 
face that possibility and work hard for remedial legislation in order 
to carry out our international promise. In the first place, the Cove- 
nant ramifies into many parts of the law, so that if it be self-executing 
the question of what federal and state statutes it nullifies will remain 
very uncertain and cause a great deal of troublesome litigation.” 
Furthermore, our shortcomings as to human rights are only partly 
caused by the existence of undesirable laws which restrict the free- 
doms defined in the Covenant. In large measure, the evil is too little 
legal protection for human rights. Either we lack statutes which ought 
to exist, or else state and federal authorities fail to enforce the statutes 
we have. This situation is not affected by the question whether the 
Covenant is self-executing. The remedy obviously lies in new criminal 
statutes, procedural reforms, vigorous measures to insure good law- 
enforcing officials, and so on. A self-executing Covenant can lop 
away bad excrescences in the law, but it can do nothing at all to fill 
bad gaps in the law. For example, take the situation in Screws v. 
United States,4 where an arrested Negro was beaten to death by a 
state sheriff, a local policeman, and a state deputy officer, and none 
of them were punished in the end. Nullifying state statutes would 
have done nothing to save the Negro’s life or give his murderers their 
just deserts. Affirmative action is needed here, and in some other 
sore spots in the wide area of human rights in the United States. 
Therefore, insofar as we do not now conform to the requirements of 
the Covenant, we must inevitably resort to new legislation and new 
standards of law enforcement (state or federal, whichever is right) 
in order to carry out a large portion of our international promise, by 
remedying situations where we protect human rights too little; and 





12 See, for example, Hyman, Constitutional Aspects of the Covenant, 14 Law & 
Contemp. Pros. 451, 468-471 (1949). 


18 See Chafee, Legal Problems of Freedom of Information in the United Nations, 
14 Law & Contemp. Pros. 545, 561-562 (1949). 


4 325 U.S. 91 (1945). See infra pages 414-419. 
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it will be convenient and wise to expand this affirmative program 
over situations where we restrict human rights too much. 


A quite different and very influential school of thought agrees 
with my view that the Covenant ought not to be self-executing, but 
insists that it cannot help being self-executing and hence is thoroughly 
undesirable.'® Undoubtedly, most treaties made by the United States 
are self-executing. Members of this school argue that such a result is 
always necessitated by Article VI of the Constitution: 


... all Treaties made, or which shall be made, under the Au- 
thority of the United States, shall be the supreme Law of the 
Land; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the Con- 
trary notwithstanding. 


My reply to this argument is set forth at length in my earlier article 
in Law and Contemporary Problems.* Several decisions in the Su- 
preme Court and elsewhere have held that when a treaty expressly 
takes the form of a promise to enact legislation, its provisions do not 
become part of domestic law until the promised statute has been 
passed. For example, the famous migratory bird treaty of 1916 with 
Great Britain read:!” 


The High Contracting Powers agree themselves to take, or 
propose to the respective appropriate law-making bodies, the 
necessary measures for insuring the execution of the present 
Convention. 


This treaty did not ipso facto make the killing of migratory birds a 
new kind of crime in the United States. For that, Congress had to 
authorize the prosecution and punishment of offenders. 

Thus a treaty becomes the “Law of the Land”’ in accordance with 
its own terms; and if those terms require legislation as a condition of 





% This position is solidly taken throughout the Report cited supra note 3. As 
will feeeaeer be shown, this is the main basis of the objections to the Report in 
the U.S. draft for Article 43. 

8 See Chafee, Legal Problems of Freedom of rH faa in the United Nations, 
14 Law & Contemp. Pros. 545, 558-565 (1949). The leading case on non-self- 
executing U.S. treaties is Foster v. Neilson, 2 Pet. 253 (1829), decided by Marshall, 
C. J., with regard to the treaty with Spain ceding Florida. It is immaterial to 
the validity of such treaties that M subsequently examined the Spanish 
text of this particular treaty and decided that it was self-executing, after all. 
United States v. Percheman, 7 Pet. 51, 88 (1833). (See Report cited supra note 
3, at p. 14.) Nowhere in the later case does Marshall suggest that he had changed 
his view of the law. He takes his previous proposition as to the validity of such 
a for granted; but, in the light of new evidence, he finds it inapplicable to 

is treaty. 


17 39 Stat. 1702, Art. VIII (Aug. 16, 1916). See also Missouri v. Holland, 252 
U.S. 416 (1920). 
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domestic operation, then the treaty does not bind judges in advance 
of the appropriate statute. In the same way, the Covenant can be 
so worded as not to turn infringements of human rights into new 
crimes, but to be merely a promise that specified steps will be taken 
toward creating such crimes by domestic legislation. So much for the 
situations where our existing law gives too little protection. It seems 
equally constitutional for the Covenant to be non-self-executing in 
situations where existing statutes impose too many restrictions on 
human rights. Then it can be a promise that those statutes will be 
repealed or overridden by future legislation. It is true that most Amer- 
ican treaties, being self-executing, do automatically nullify inconsist- 
ent state statutes; but when a different result is desirable, as in the 
case of the Covenant, the treaty-making power appears wide enough 
to permit treaties to be framed wisely rather than unwisely. The 
clause about the “Law of the Land’’ in Article VI of the Constitution 
was plainly intended to tie the hands of state legislatures and prevent 
‘them from crippling our international relations. I cannot believe that 
this clause also ties the hands of the President and Senate in carrying 
out their grave responsibilities under Article II, Section 2, and forces 
them to abstain from making what they believe to be the best kind 
of a treaty to meet important needs. 

The question still remains whether the latest draft of the Covenant 
contains the sort of language which is necessary, under Supreme 
Court decisions, to make this treaty a promise to enact legislation 
and not self-executing. The officials in the State Department were 
extremely anxious to accomplish such a result and took a great deal 
of pains to work out a satisfactory draft. They are satisfied that their 
purpose is attained by paragraph 2 of Article 1 of the Covenant: 


Where not already provided for by existing legislative or other 
measures, each State undertakes to take the necessary steps, in 
accordance with its constitutional processes and with the provi- 
sions of this Covenant, to adopt within a reasonable time such 
legislative or other measures as may be necessary to give effect 
to the rights recognized in this Covenant. 


The members of the school of thought which is determined to have 
the Covenant condemned as self-executing insist that this language 
still leaves it self-executing. They rely on a recent decision by an 
intermediate appellate state court in California,'* which holds the 
Charter of the United Nations to be self-executing, despite its wording 
and all the other evidence that the Charter was meant only to prom- 





18 Fujii v. State, 217 P.2d 481, 218 P.2d 595 (Cal. App. 1950). 
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ise governmental action to promote human rights. A case in an in- 
ferior court has little weight, and this one is very probably wrong.'® 
Even if it should be affirmed by the United States Supreme Court, 
that would not make non-self-executing treaties impossible. The de- 
cision might merely mean that the Charter does not contain enough 
express language to render it promissory. Perhaps Article 1 of the 
Covenant, just quoted, ought to be redrafted to make its non-self- 
executing character more explicit—that is all. Meanwhile, I abide by 
my assumption that the Covenant will not be self-executing. If the 
current draft does not assure that result, then a better draft can be 
written to do the job of making it unmistakenly plain that some legis- 
lature (state or federal) must enact new statutes before existing law 
in the United States becomes modified to conform to the Covenant. 


In view of what has just been said, it is easy to see that this inquiry 
is primarily concerned with legislative powers. Our principal object is 
to ascertain whether the American draft of Article 43 will produce a 
satisfactory division between the powers of Congress to enact statutes 
about human rights and the powers of state legislatures to deal with 
the same subject. 

Before reaching this chief phase of our problem, it will be profitable 
to ask two important preliminary questions. In order to decide 
whether the powers of Congress over human rights will be greatly 
expanded by the Covenant, as its hostile critics assert,?° we need to 
have a basis of comparison in what Congress can do about human 
rights today under its constitutional domestic powers. This question 
will take up the first main division of the inquiry. Next, we shall be 
better able to evaluate the effect of Article 43 if we consider how the 
Covenant would operate in this country without any article on Fed- 
eral States. This will be the second main division of the inquiry. The 
third division will attack our main problem, and ask whether the 
boundary between federal and state legislative powers is properly 
fixed by the American draft of Article 43. 





19 See Hudson, Charter Provisions on Human Rights in American Liu 44 Am. 
J. Int’i L. 543 (1950); but the decision is approved by Wright, National Courts 
and Human Rights—The Fujii Case, 45 Am. J. Int’t L. 62 (1951). 


2° See the repeated assertions to this effect in Report cited supra note 3, such 
as “The specter of a dominant federal state is ominous.” (p. 45) “[T]he obliga- 
tion of the federal government of the United States under [Article 43(a)] is the 
same as those of parties which are not Federal States.” (p. 49) “If... we do not 
want a completely dominant federal state, if we do not want to abandon the 
separation of federal and state powers, the people of this country must watch 
their step . . .” (p. 50). 
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I 


Human Riauts IN THE UNITED States Now, 
WirHout a CovENANT 


If there were no Covenant in force, what is the present constitutional 
and statutory boundary between the powers of Congress and the states to en- 
act domestic legislation with respect to the substantive rights and free- 
doms defined in the Covenant? 

Before considering the possible effect of the Covenant upon the 
boundary, let us see where the boundary is now without any treaty. 
Then we can tell better how much it will be changed by the Covenant. 
Insofar as that instrument will merely correspond to the existing fed- 
eral protection of human rights inside any of our states, the Covenant 
will not encroach on states’ rights. 

The content of human rights—Constitution and Covenant compared. 
Part II of the Covenant (in Articles 3-17) defines a long list of human 
rights which each signatory nation undertakes (by Article 1) “to 
ensure to all individuals within its territory and subject to its juris- 
diction ...’’ Various aspects of several rights are elaborated. Almost 
every definition is accompanied by permissive limitations on the 
particular right. These are indispensable.” No nation would ratify 
the Covenant if the right to life meant the abolition of capital punish- 
ment and wiped out the privilege of killing in self-defense, and if free- 
dom of information turned every award of damages for libel into a 
breach of international good faith. The draftsmen of the permissive 
limitations have taken great care and assiduously kept in mind the 
types of restrictions on basic rights which have been customarily 
recognized as necessary by a good many freedom-loving countries. 
Of course, in framing minimum standards for twenty or more nations, 
it is impossible to make an article embody the exact law of any single 
country. Lord Ellenborough’s famous question comes to mind,” “Can 
the island of Tobago pass a law to bind the rights of the whole world?” 
Furthermore, conditions of public safety, economic stability, and 
popular attitudes vary considerably among the potential signatories 
of the Covenant, and a nation like ours may be able to afford a much 
larger amount of freedom than some other governments. Hence the 
wisest course is to do what the Covenant does—set minimum stand- 
ards which all nations can fairly be asked and expected to attain, 
while leaving any nation completely at liberty to go as far above 
these standards as its people may desire. 





%1 Chafee, Legal Problems of Freedom of Information in the United Nations, 14 
Law & Contemp. Pros. 545, 567-570 (1949). 
2 Buchanan v. Rucker, 9 East 192, 194 (K.B. 1808). 
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Letting the reader to go to the Covenant itself for the permissive 
limitations and other important clauses, I submit a condensation of 
the definitions of substantive rights in the latest draft, so as to 
facilitate comparison with the rights which, under our Constitution, 
can be protected by Congress. 


Article 3. Everyone’s right to life shall be protected by law. 

Article 4. No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment, [particularly] medical or scientific 
— where not required by his state of physical or mental 
health. 

Article 5. No one shall be held in slavery [or] servitude [or] required 
to perform forced or compulsory labour. 

Article 6. No one shall be subjected to arbitrary arrest or detention 
[or] deprived of his liberty except on grounds and with procedures estab- 
lished by law. Anyone arrested shall be promptly informed of any 
charges against him, brought promptly before a judge, and entitled to 
trial within a reasonable time. [Provisions for bail.] [Right] to take 
proceedings by which the lawfulness of his detention shall be decided 
without delay by a court [such as habeas corpus]. The victim of unlaw- 
ful deprivation of liberty shall have an enforceable right to compensa- 
tion. 

Article 7. No one shall be imprisoned merely on the ground of in- 
ability to fulfill a contractual obligation. 

Article 8. Subject to general laws, consistent with this Covenant: 
Everyone legally within a State shall, within [its] territory, have liberty 
of movement and freedom to choose his residence. Everyone shall be 
free to leave any country including his own. No one shall be subjected to 
arbitrary exile. Anyone shall be free to enter the country of which he is 
a national. 

Article 9. No alien legally admitted shall be [arbitrarily] expelled. 

Article 10. [In criminal and civil proceedings], everyone shall be en- 
titled to a fair and public hearing, by an independent and impartial 
tribunal. [In criminal proceedings] everyone is to be presumed innocent. 
He shall be entitled to be informed promptly of the nature of the accu- 
sation; to defend himself in person or through legal assistance of his own 
choosing, be informed of this right, and have assistance assigned to 
him, where the interests of justice require, without payment by him 
where he does not have sufficient means; to examine, or have examined, 
the witnesses against him, and obtain compulsory attendance of wit- 
nesses in his behalf; to have the free assistance of an interpreter; [not 
to] be compelled to testify against himself. In the case of juveniles, the 

rocedure shall take account of their age and the desirability of re- 
pabilitation. Where a miscarriage of justice [is proved after conviction], 
the person who has suffered punishment shall Se compensated, [or] the 
heirs of an executed person. 

Article 11. No one shall be held guilty on account of any act or omis- 
sion, not a criminal offence under law when it was committed; nor a 
heavier penalty imposed than was applicable at the time. If subsequent 
law [imposes] a lighter penalty, the offender shall benefit thereby. 

Article 12. Everyone shall have the right to recognition everywhere 
as a person before the law. 

Article 18. Everyone shall have freedom of thought, conscience and 
religion, [including] freedom to change his belief and to manifest [it] in 
teaching, practice, worship and observance. 








# * Inforder to make this abstract readable, the. punctuation and capitalization 
are slightly altered, and omitted words are not indicated by dots. Inserted words 
are put inside brackets. 
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Article 14. Everyone shall have the right to hold opinions without 
interference; [and] to freedom of expression [including] freedom to seek, 
receive and impart information and ideas, regardless of frontiers, 
through any medi 

Article 15. The right of freedom of peaceful assembly shall be recog- 
nized. 

Article 16. The right of association shall be recognized. 

Article 17. All are equal before the law: all should be accorded equal 
protection of the law without discrimination. 


After these definitions of substantive rights, Part II closes with a 
general article (18), declaring two rules of interpretation. The second 
of these embodies the principle, which I have repeatedly stressed, 
that the Covenant only raises human rights and never reduces them.™ 
Whenever a signatory nation has already done more than its inter- 
national promise requires, the Covenant calls for no legislation, either 
federal or state. 

What can Congress constitutionally do now, if it wishes, to take 
care of the substantive rights and freedoms defined in Articles 3-18? 
A good deal more than is sometimes assumed by opponents of the 
Covenant. 

The chief source of the power of Congress over human rights is 
Section 5 of the Fourteenth Amendment: ‘The Congress shall have 
power to enforce, by appropriate legislation, the provisions of this 
article.’’ Without stopping to consider “the privileges or immunities 
of citizens of the United States,’ which Congress can safeguard 


* Article 18(2): “Nothing in this Covenant may be interpreted as limitin 

or derogating from any of the rights and freedoms which may be queeghenl 

under the laws of any Contracting State or any conventions to which it is a 
arty.” 

This provision plainly applies to the United States; “laws” includes our Con- 

stitution, which by Article Vi thereof is “the Supreme Law of the Land.” 

The contrary ition is taken in Report cited supra note 3, at 42 and 82-83, 
that Article 18(2) is not an effective saving clause to prevent the Covenant from 
lowering the protection of human rights in the United States to the level of the 
minimum standards fixed by this treaty. This position ap to rest entirely 
on the argument that the words “rights and freedoms which may be guara’ ‘ 
have no application to our constitutional situation. Thus the Report says (82): 
“Our concept of a Bill of Rights is that the people inherently have certain rights 
... They are not rights given and guaranteed by government; they are rights 
which the government never had to confer.”” This mixes up “guaranteed” with 
P acon fl The word is a natural equivalent of “safeguarded, made sure.’”’ The 

venant uses it in the same sense as many American judges and writers on 
constitutional law. It is sufficient to quote two examples from former Presidents 
of the American Bar Association: 

Charles Evans Hughes: ‘“‘A statute which . . . is so vague and indefinite is 
repugnant to the guaranty of liberty contained in the Fourteenth Amend- 
ment.”’ Stromberg v. California, 283 U.S. 359, 369 (1931). 

Harold J. Gallagher: ‘‘Do you realize how far our Federal Constitution goes 
to guarantee to the people the sacred rights . . . to freedom of religion, thought 
and speech . . .? T pe Sak re ements toe upon us a duty 
to be respectful and tolerant of the rights of others.’’ Our Basic Freedoms: 
The President’s Independence Day Address, 36 A.B.A.J. 731 and 732 (1950). 
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against the states, I shall confine myself to the power given Congress 
by Section 5 to enforce that portion of Section 1 which reads: 


... nor shall any State deprive any person of life, liberty, or prop- 
erty, without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws. 


The italicized words have a close relation to the substantive rights in 
the Covenant. The word “‘life’’ covers the right to life (Article 3). 
The word “‘liberty’’ embraces all the rights against physical suffering, 
mutilation, etc., defined in Article 4, except possibly the sterilization 
of persistent sex offenders;* the right not to be arbitrarily arrested or 
detained (6), except probably for the right to compensation in the 
Covenant; protection against arbitrary exile from one’s own state 
(8) and illegal expulsion of aliens (9) which is a federal matter any- 
way; a fair trial (10), again probably excepting the matter of com- 
pensation; and freedom of thought and religion (13), of speech and 
press (14), and of peaceful assembly (15). The phrase ‘equal protec- 
tion of the laws’’ corresponds to Article 17. 

Thus, aside from the exceptions just mentioned, there are only 
six articles in the Covenant in which all the substantive rights 
are not plainly covered by the Fourteenth Amendment (5, 7, parts 
of 8, 11, 12, and 16). These six can probably be reduced to five, be- 
cause Article 12 seems to fall within “liberty’’ and “equal protec- 
tion.’’ Without knowing exactly what is meant by “Every one has 
the right to recognition everywhere as a person before the law,”’ 
I suppose it is aimed at the sort of civil death which was inflicted by 
Nazis on Jews, simply for being Jews.”* Fortunately, no attempts at 
any such outrages have been brought before American courts since 
the abolition of chattel slavery; but we can safely assume that the 
Supreme Court would stop them under the Fourteenth Amendment. 

Of the five remaining Covenant articles, two are squarely covered 
by other parts of our Constitution. Article 5, abolishing slavery and 
compulsory labour, corresponds to the Thirteenth Amendment. 
Article 11 corresponds to the ex post facto clauses in the original 
Constitution,?” except possibly for the Covenant provision for retro- 
active operation of statutory reductions of penalty. This is not con- 
stitutionally required, but is often done by statutes or sentencing 


% See Buck v. Bell, 274 U.S. 200 (1927). 

* Simsarian, Proposed Human Rights Covenant, Dept. of State Pub. 3894, 
June 1950, 947, says: “Members of the [Human Rights] Commission thought 
that this article [12] was needed to preclude the ble repetition of the Nazi 
practice of depriving members of certain groups of their | personality so that 
the courts could completely ignore their rights.” 

7 U.S. Const. Art. I, §§ 9 and 10. 
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judges as a matter of fairness. That leaves only three Covenant 
articles for consideration (7, 8, 16). The last two of these (8, 16) are 
covered to a large extent by the well-known power of Congress “To 
regulate Commerce . . . among the several States .. . ’’8 
Look at Article 8 of the Covenant. We need not bother about 
freedom to enter and leave one’s own country or arbitrary exile of a 
citizen from the nation, for these are purely national matters, which 
Congress has always regulated without needing any treaty. So just 
take Clause 1(a): “Everyone legally within the territory of a [signa- 
tory nation] shall, within that territory, have the right to (1) liberty 
of movement and (2) freedom to choose his residence.’’ The Inter- 
state Commerce Clause now protects a man in “liberty of movement” 
and freedom “to choose his residence’’ so far as state-lines are con- 
cerned. It is a matter for Congress and not for state legislators or 
officials. For example, California cannot forbid Okies to motor in and 
settle down.”® 

Therefore the only feature of Article 8 of the Covenant which 

- could conceivably expand existing federal powers concerns freedom 
of movement and residence inside a single state. 

What the draftsmen chiefly had in mind, I assume, was to guard 
against the sort of thing the Russians do, when they root up people 
in European Russia and transfer them forcibly to some new city 
beyond the Urals. Happily, no American state government has in- 
dulged in such mass migrations. Let us suppose that the Texas 
authorities should undertake to transport all persons of Mexican 
blood within fifty miles of the border and resettle them in the Pan- 
handle. Although Texas would not be regulating interstate commerce, 
it seems highly probable that it would be violating the Fourteenth 
Amendment by depriving these persons of “liberty.’’ Hence Congress 
could make such forcible deportation a crime if it desired. 

Perhaps a second purpose of Article 8 was to prevent the revival of 
ghettos for Jews and other minority groups, which Hitler tried to 
accomplish. This interpretation of freedom to choose one’s residence 
is also inconsistent with American local legislation forbidding Negroes 
or Orientals to live in specified regions of a city. Such legislation is 
not invalid under the Interstate Commerce Clause. However, ordi- 
nances segregating the housing of Negroes have been repeatedly held 
invalid under the Fourteenth Amendment for over thirty years.* 

28 U.S. Const. Art. I, § 8. 

29 Edwards v. California, 314 U.S. 160 (1941). See also Crandall v. Nevada, 
6 Wall. 35 (1867). 


30 Richmond v. Deans, 281 U.S. 704 (1930); Harmon v. Tyler, 273 U.S. 668 
(1927); Buchanan v. Warley, 245 U.S. 60 (1917). 
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All these decisions were by a unanimous Court. A divided Court 
recently gave similar relief to citizens of Oriental descent." Therefore, 
Congress, without any treaty, now has power under Section 5 of the 
Fourteenth Amendment to make it a crime for state or local officials 
to attempt to segregate the residence of minority groups. 

If freedom of residence under Article 8(1)(a) is inconsistent with 
restrictive covenants confining the resale or occupancy of lots in a 
tract to specified racial groups, the content of the freedom is now a 
federal matter, because protection against the enforcement of such 
covenants in state courts is now furnished under the Fourteenth 
Amendment.*? Hence Congress could legislate on the matter under 
Section 5, if it desired. 

Article 8, therefore, does not recognize any human rights whose 
content is outside the scope of existing powers of Congress, either 
under the Commerce Clause or under the Fourteenth Amendment. 

Next, Article 16 guaranteeing the right of association is also pro- 
tected under the Commerce Clause, under which was sustained the 
Wagner Act compelling employers to bargain with trade unions, 
etc.** In this connection, the power of Congress has been upheld with 
regard to businesses whose connections with interstate commerce is 
very slight. Numerous decisions of this sort make it probable that the 
Supreme Court would uphold practically any Act of Congress de- 
signed to accomplish the same purpose as Article 16. 

Just one article is left. The Covenant says in Article 7: ““No one 
shall be imprisoned merely on the ground of inability to fulfill a 
contractual obligation.’’ There is nothing novel for American citizens 
about this definition of a human right, for it is protected by the con- 
stitutions of many states and has long been provided by statute in 
other states. However, it seems to be largely a state affair hitherto. 
I do not recall any case under the Fourteenth Amendment which holds 
that “‘liberty’’ includes immunity to imprisonment for debt. The 
farthest that the Supreme Court has gone is in cases where “the 
contractual obligation”? involves personal service by an employee. 
Then it is a violation of the Thirteenth Amendment to turn the 
breach of contract into a crime and thus coerce the employee to remain 
in his job.* Of course no involuntary servitude would be involved in 
imprisonment for failure to pay a loan or a grocery bill. In view of the 
widespread abolition of imprisonment for debt by the states, it 
seems to me by no means improbable that the Supreme Court would 

* Oyama v. California, 332 U.S. 633 (1948). 

# Shelley v. Kraemer, 334 U.S. 1 (1948). 


* NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 
* Bailey v. Alabama, 219 U.S. 219 (1911). 
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hold the Fourteenth Amendment to be violated if a state should now 
undertake to revive debtors’ prisons. Still, this is merely conjecture. 
Therefore, so far as the content of human rights in the Covenant 
is concerned, the power of Congress does not now reach Article 7, 
but it does reach every other human right defined in the Covenant 
(Articles 3-18). With respect to some of the human rights now within 
federal protection, there is a slight difference between the power of 
Congress and the scope of the Covenant, e.g., as to compulsory ster- 
ilization under Article 4 possibly, and as to compensation to the victim 
of unlawful arrest or erroneous conviction under Articles 6 and 10. 
After all, the divergences just noted between the Covenant and 
the Constitution are not of great magnitude. Consequently, the effect 
of the Covenant in expanding Congressional power over human rights 
must be sought elsewhere than in its definitions of these rights. 
Against whom are human rights protected?—Constitution and Cove- 
nant compared. The decisive difference between the Covenant and 
our Constitution lies in the answer to this question. The human rights 
in the Covenant are promised to be protected against all interference, 
whether by governments and officials® or by private persons. If we 
leave aside interferences by federal officials which are surely a matter 
for federal legislation and concentrate on our main problem of events 
inside our states, we know that Congress, under its domestic powers 
in the Constitution, is to a considerable extent unable to protect 
human rights except against state governments and their officials. 
To bring this difference out by a concrete illustration, Article 3 of 
the Covenant says, “Everyone’s right to life shall be protected by 
law.’’ Hence (apart from the Federal States clause) a nation signing 
the Covenant would obligate itself to possess or enact legislation 
protecting the life of an individual against private persons as well 
as Officials. Thus it would have to safeguard the lives of Negroes 
against organized gangs such as the Ku Klux Klan. The Fourteenth 
Amendment, on the contrary, says “ . . . nor shall any State deprive 
any person of life, . . . ’’ and hence it applies only when the wrong- 
doer acts under colorable authority of a state government or some 
other local government. The Supreme Court has often held that 
Congress cannot constitutionally make it a crime for private persons 
like the Ku Klux Klan to kill or threaten Negroes.** Here, as in the 





% See Article I (3) (a): “Each State . . . undertakes to ensure: (a) that any 
persons whose rights or freedoms . . . are violated shall have an effective remedy, 
notwithstanding that the violation has been committed by persons acting in an 
official capacity; . . .” 

* See United States v. Powell, 212 U.S. 564 (1909); Hodges v. United States, 
203 U.S. 1 (1906); Civil Right Cases, 109 U.S. 3 (1883); United States v. Harris, 
106 U.S. 629 (1882); United States v. Cruikshank, 92 U.S. 542 (1875); Biddle, 
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case of protection against imprisonment for debt, the Covenant 
does not embody a novel idea. The right of life has long been safe- 
guarded against private attacks by the criminal law relating to 
murder. Yet the point is that murder is forbidden and punished by 
state law. Congress and the federal government have nothing to do 
with murder unless it takes place on federal territory, etc., or unless 
it is committed under such circumstances that a state government 
can be regarded as responsible. There are borderline situations, which 
are indicated by the controversy over a federal bill against lynchings, 
but the general principle is well settled. Protection to life under the 
Covenant is consequently wider than federal protection to life. 


Nevertheless, the gulf between the Covenant and the Constitution 
with respect to private interference with human rights is not so wide 
as appears at first sight. In the first place, several of the rights in the 
Covenant are protected wholly or mainly against only governmental 
action. In the second place, some clauses in the Constitution go 
farther than the Fourteenth Amendment and give protection against 
private wrongs to some human rights. I shall develop these two points 
successively. 

The human rights in the Covenant, when considered with reference 
to the status of violators, fall into three groups. 

The first group comprises rights which, by the express language of 
the Covenant, are protected only against interference by governments 
or by law. Article 12 on “the right to recognition everywhere as a 
person before the law’’ and Article 17 “on equal protection of the 
law” without discrimination as to race, etc., are not concerned with 
private persons at all. 

The second group includes rights which by their nature are likely 
to be violated by governmental action and not by private persons. 
This is true of the immunity from imprisonment for debt (7), freedom 
to leave any country and to enter one’s own and the right against 
arbitrary exile (parts of 8), an alien’s right not to be arbitrarily ex- 
pelled (9), the right to a fair trial with all its elaborations (10), and 
the prohibition of ex post facto laws (11). The foregoing rights could 
hardly be infringed without state action. 

The third group comprises rights which could as a matter of fact 
be violated by private persons as well as by officials. The Covenant 
requires new legislation to protect them against everybody, whenever 
they are not so safeguarded by existing law. These are the rights to 
life (3), to bodily safety and integrity (4), against slavery and forced 
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labor (5), against arbitrary arrest and detention (6), to liberty of 
movement and choice of residence (part of 8), and to freedom of 
religion, speech, assembly, and association (13, 14, 15, 16). 

The preceding survey makes it evident that only the third group 
of rights raises serious questions. Here it is conceivable that the adop- 
tion of the Covenant would enable Congress to enact legislation for 
the punishment of private citizens, whenever it lacks power to do so 
without a treaty. For example, the Covenant might enable Congress 
to make the activities of the Ku Klux Klan a federal crime, although 
its attempt to do so under the Civil Rights Acts during Reconstruc- 
tion was held unconstitutional. On the other hand, we do not need 
to worry at all about the first group. Since state action is there essen- 
tial for violation of rights, the Fourteenth Amendment already allows 
federal protection. The same statement almost universally applies to 
the rights in the second group. 

Moreover, even in the third group, which alone deserves attention, 
the area of probable private violations is not very large for most of 
the rights involved. Torture and cruel, inhuman or degrading treat- 
ment or punishment, and medical experiments rarely exist without 
legal sanction, although mob terrorization by torture does occur. 
Slavery has to be created by law, and milder forms of compulsory 
work are commonly imposed by legislation. Arbitrary arrest or de- 
tention by private individuals is not unknown, e.g., kidnapping; but 
most wrongful imprisonment is inflicted by policemen, sheriffs, and 
jailers. The chief interferences in the United States with liberty of 
movement and freedom of residence have been by the police running 
persons out of town, etc., or by legislation such as segregation ordi- 
nances, or by court action enforcing racial covenants. Although there 
has been some discussion about the effect of the Covenant on the 
voluntary observance of agreements among neighboring lot-owners 
not to sell or rent to members of a specified race,*” these are not likely 
to be very effective unless backed by law. Therefore, up to this point 
the only Covenant right which may be extensively violated by private 
persons is the right to life in Article 3. Lynchings, in particular, are an 
important cause of international tensions. Hence any possible di- 
vergence between the Covenant and the Constitution as to the right 
to life calls for serious attention later in this inquiry. 

A more complex situation is presented by the intangible rights de- 
fined in Articles 13, 14, and 15. Freedom of religion, speech, and as- 
sembly have been attained through a long struggle against a great 





37 Holman, An ‘International Bill of Rights’: Proposals Have Dangerous 
Implications for U.S., 34 A.B.A.J. 984, 1079 (1948). 
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many types of governmental control over beliefs and ideas, ranging 
from the burning of heretics—through state churches, test oaths, cen- 
sorship, sedition laws, and taxes on newspapers—to police suppression 
of meetings. Infringements by private persons have played a much 
less conspicuous part in history and have hardly ever been involved 
in legal proceedings.*” The Sub-Commission on Freedom of Informa- 
tion and the Press decided it would be wise for the Covenant to con- 
fine itself to protecting “the right to freedom of expression without 
interference by governmental action’”’ and the Geneva Conference on 
Freedom of Information agreed.** But the Human Rights Commis- 
sion subsequently abandoned this qualification. Hence nothing in 
the Covenant now excludes non-governmental attempts to impede 
the dissemination of beliefs, ideas, and facts, whether religious or 
secular. However, it is worth while to look at conditions in the actual 
world of men, and try to estimate the extent to which alleged private 
interferences with the freedoms of religion, speech, press, and assem- 
bly are likely to be thought appropriate for legal control. In other 
words, would any considerable number of thoughtful people urge 
legislation authorizing damage suits or criminal proceedings for par- 
ticular types of private action impairing these freedoms? 

Of course, nobody can read the history of freedom of thought or 
merely look at what happens to heterodox people in his own town 
without realizing that a great deal of non-governmental control is 
going on. There are all sorts of subtle social and economic pressures 
from parents, employers, customers, friends, the press and the stage, 
which discourage departures from the settled convictions of the major 
portion of the community. Socrates was unpopular in Athens and 
ridiculed in a comedy long before he was put on trial. Yet few sensible 
people believe that law can do anything to protect the victim of such 
behavior. Every independent thinker has to kill his own snakes. 

Any serious demand for legal remedies against private interference 
with freedom of religion, speech, and assembly is likely to be directed 
against tangible action which operates on a large scale. Three ex- 
amples suggest themselves: (1) Mob violence against unpopular 
speakers and groups, like the attack on the Mormons at Nauvoo or 
the killing of Lovejoy the Abolitionist and the destruction of his 
press. Here suppression is often accompanied by violations of the 
rights to life and bodily safety, so that it presents issues already 
considered. (2) Systematic violations of academic freedom by an edu- 





3% But see infra note 41a. 

%8 See Chafee, Legal Problems of Freedom of Information in the United Nations, 
14 Law & Contemp. Pros. 545, 566 (1949), and see the drafts for the present 
Article 14 at 582. 
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cational institution. If it be a public school or a state university, its 
conduct is state action within the Fourteenth Amendment,** but this 
would not be true of endowed colleges, etc. Yet is the difference sig- 
nificant? In the case of public institutions, Congress and the state 
legislatures have shown no eagerness to authorize judicial supervision 
over internal controversies about who should teach and how he 
should do it, except perhaps when there is a clean-cut issue of breach 
of contract or defiance of a statute. So why should Congress undertake 
to intervene in equally delicate matters in a private institution? 
Freedom of thought will be best promoted if enterprises which exist 
for thinking are able to shape their own lives,*° even when they make 
bad mistakes and betray their allegiance to the search for truth. The 
remedy for that lies outside law, notably in a sounder understanding 
of the purposes of education on the part of the governing boards and 
among citizens generally. (3) Tight control by newspaper owners over 
what is written by the working staff. Here too expressions of dissatis- 
faction are unlikely to be embodied in legislation. Freedom of the 
press in the First Amendment stands in the way of any Congressional 
desire to promote freedom of writers, and law is not suited to cure 
whatever evils exist. Newspapers cannot be made better by govern- 
ments. Only a professional spirit among those in command will make 
them genuinely responsible to the public.“' 

On the whole, I conclude as to private infringements of spiritual 
and intellectual freedoms, that the margin between the Fourteenth 
Amendment and the Covenant is not likely to be practically impor- 
tant except in connection with concerted attacks by a mass of per- 
sons (like the first example in the preceding paragraph).“ Such at- 
tacks usually violate existing laws against murder, violence, boy- 
cotts, etc., so that any issues about new federal legislation aie much 
the same as under Articles 3 and 4, already discussed. 

The last of the Covenant Articles which could be infringed by 
private persons (my third group) protects freedom of association 
(16). This overlaps the Fourteenth Amendment considerably, because 
the most powerful weapon against trade unions has been labor in- 

** Hamilton v. Regents, 293 U.S. 245, 257 (1934). 

“© See Chafee, The Internal Affairs of Associations Not for Profit, 43 Harv. L. 
Rev. 993, 1027-1029 (1930). 

“t See 2 Cuarer, GOVERNMENT AND Mass ComMMUNICATIONS c.c. 23 and 24, 
especially pp. 643-645, 717-719 (1947). 

“2 As to the possibility of relief against private persons under the old Civil 
Rights Acts if the discussion relates to national affairs, see Powe v. United States, 


109 F.2d 147 (5th Cir. 1940), cert. denied 309 U.S. 679 (1940); cary v. 
Collins, 183 F.2d 308 (9th Cir. 1950), cert. granted Oct. 9, 1950, 71 S.Ct. 63, 





noted in 64 Harv. L. Rev. 329, 30 Nes. L. Rev. 115, 3 Sranrorp L. Rev. 142, 
99 U. or Pa. L. Rev. 534, 4 Vann. L. Rev. 166, and 36 Va. L. Rev. 1087. 
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junctions, which are now held by the Supreme Court to be state 
action.*? Hence Congress could restrict these under Section 5 if it 
wished. However, its power to deal with many other ways of hamper- 
ing unionization must be sought elsewhere in the Constitution. 


This brings me to my second proposition, that several clauses in the 
Constitution go farther than the Fourteenth Amendment and do 
enable Congress to give protection against private violations of some 
of the Covenant Articles in my third group. 

Starting with Article 16, I have already pointed ou that it falls 
within the Interstate Commerce Clause, under which Congress can 
reach private citizens as easily as officials. The Wagner Act* and the 
Taft-Hartley Act“ contain elaborate provisions for protecting the 
right of association against unfair labor practices on the part of both 
employers and employees. 

Article 8, we have seen, partly corresponds to the Interstate Com- 
merce Clause. Insofar as private interference with freedom of move- 
ment and residence is conceivable as a violation of Article 8, it can 
be prevented by Congress if state lines are in any way involved. For 
example, an organized gang could be constitutionally punished for 
the federal crime of trying to prevent persons from coming into their 
state from outside. Therefore, the only real respect in which the 
domestic powers of Congress do not allow it to deal with restraints 
on freedom of movement and residence is when the action is by private 
citizens and wholly inside a state. This is not a serious divergence 
between the Covenant and the existing scope of federal protection. 

Article 5 corresponds to the Thirteenth Amendment. Although 
state action seems essential to slavery, it is not required for forced 
labor. However, peonage and any other form of private coercion of 
work are placed by Section 2 of this Amendment within the power of 
Congress to enact “appropriate legislation.’ 


The upshot of my entire comparison between the Constitution 
and the Covenant is that the domestic powers of Congress over Hu- 
man Rights are narrower than the Covenant with respect to only a 
few of its articles. The chief of these is Article 3 on the right to life, 
insofar as it affects killing by private persons. Article 7 on imprison- 
ment for debt probably lies entirely outside the present reach of 
Congress. There are some divergences, probably not very large and 





# AFL v. Swing, 312 U.S. 321 (1941); and later cases. 
“49 Srar. 449 (1935), 29 U.S.C.A. §§ 151-160 (1947). Many sections were 
amended by the Taft-Hartley Act, infra note 44. 


“61 Srar. 136 (1947), 29 U.S.C.A. §§ 141-197 (1950 Supp.). 
“ Clyatt v. United States, 197 U.S. 207 (1905). 
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again concerning private action, with regard to torture and other 
forms of inhuman treatment (4), wrongful imprisonment (6), freedom 
of movement and residence inside a state (8), and freedom of religion 
(13), speech (14), and assembly (15). The parts of Articles 6 and 10 
about public compensation for wrongful state arrests or convictions 
probably fall outside the domestic powers of Congress. In all other 
respects, the Constitution and the Covenant coincide. 

Therefore, the whole controversy about the scope of Article 43 on 
Federal States boils down to the matters just stated, which constitute 
a surprisingly small fraction of the numerous rights described in the 
Covenant. 

Actual federal legislation protecting human rights. Although, as just 
shown, Congress now derives from the Constitution very wide powers 
over human rights within the states, Congress has by no means yet 
seen fit to take full advantage of its constitutional powers. What 
Congress has done is a good deal Jess than what it could do under the 
Constitution. So I venture to think that the real cause of anxiety 
about the Covenant relates to the expansion of federal legislation 
under existing powers of Congress rather than to the increase of 
those powers. Some of the hostile critics may be afraid that ratification 
of the Covenant might start Congress thinking more about human 
rights. Perhaps this world-wide treaty would stimulate plans for 
new kinds of constitutional civil rights legislation, and remove doubts 
in the minds of some Senators and Representatives about the validity 
of certain measures already under consideration, such as a federal 
statute against lynchings. At all events, it is important for us to 
examine the extent to which Congress now gives protection to human 
rights.“ 

The two most important statutes are sections 241 and 242 in the 
recent revision of the United States Criminal Code (Title 18, formerly 
sections 51 and 52). Section 241 makes it a federal crime— 

If two or more persons conspire to injure, oppress, threaten, 


or intimidate any citizen in the free enjoyment of any right or 
privilege secured to him by the Constitution of the United 


States .. 
Section 242 provides for the punishment of— 


Whoever under color of any law, statute, ordinance, regulation, 
or custom, willfully subjects . . . any inhabitant . . . to the depri- 





“See To Secure Tuese Ricuts: Report oF THE PRESIDENT’S COMMITTEE 
on Crvit Rieuts (1947); Carr, FepERAL PrRoTecTION oF Civit Rieuts (1947); 
Biddle, Civil Rights and the Federal Law, in Sarecuarpine Civit Liserty To- 
Day 109 (1945). Two recent discussions are Note, Federal Power to Prosecute 
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vation of any rights, privileges, or immunities secured or pro- 

tected by the Constitution and laws of the United States. . . 

The wide phraseology of these two statutes makes their meaning 
rather uncertain. They are fragments which remain from the Civil 
Rights Acts during Reconstruction, after the Supreme Court had 
declared considerable portions of those Acts to be unconstitutional. 
In order to ascertain their scope, we must look beyond the statutory 
words. They mean what the courts say they mean, and the judicial 
interpretation makes at least one thing plain—they fail to cover a 
great deal of the human rights defined in the Covenant. 

The Civil Rights Section was established in the Department of 
Justice in 1939 while Francis Biddle was Attorney General. He has 
dealt with its activities in an important address.‘7 Although the 
Section has received a great many complaints of deprivation of civil 
liberties, only a very small proportion relate to the violation of 
federal rights. Most of the complaints, he says, are concerned with 
exactly the problem with which Congress sought to deal in the portions 
of the Civil Rights Acts overthrown long ago—that of private in- 
fringements of human rights. Where cases have been brought to 
the courts under sections 241 and 242, some successes have been 
achieved. A few of these cases (hereafter mentioned) have been in 
the Supreme Court. The lower United States courts have sustained 
prosecutions in a wider variety of situations, but we cannot be sure 
that the Supreme Court will uphold federal jurisdiction in those 
situations. The policy of the Civil Rights Section, Mr. Biddle says, 
is that “Each step must be taken with caution and judgment.” 

Section 241 (formerly 51) has been invoked much more than 242 
(52), both before and after the Civil Rights Section was established. 
Since the protection of section 241 is limited to rights or privileges 
secured by the Constitution, it probably does not cover every kind 
of “liberty’’ within the Fourteenth Amendment. It seems to be con- 
fined to the rights which an individual enjoys by virtue of being a 
citizen of the United States. These are far from coinciding with the 
rights which he ought to have as a human being, according to the 
Covenant. It is well-known that in other connections the Supreme 
Court has found great difficulty in defining “the privileges or immuni- 
ties of citizens of the United States... ’’*® Most of the Supreme Court 
Violence against Minority Groups, 57 Yate L. J. 855 (1948); Putzel, Federal 
Civil Rights Enforcement: A Current Issue, 99 U. or Pa. L. Rev. 439 (1951). 
See also supra note 41a. 

‘7 Biddle, op. cit. supra note 46, at 134-144. 

‘8 See Hague v. CIO, 307 U.S. 496 (1939); Edwards v. California, 314 U.S. 


160 (1941); Biddle, op. cit. supra note 46, at 125-131; Cuarez, Free Speecu 
IN THE UNITED States 413, n.77 (1941). 
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cases under section 241 involve the right to vote at federal elections 
and also election frauds. They are really outside the present inquiry 
inasmuch as the latest draft of the Covenant does not deal with 
political rights. And it is significant that even in this political area, the 
Court has been reluctant to apply the statute.*® 

Attempts to use section 241 on behalf of the kind of human rights 
which are defined in the Covenant have been viewed by the Court 
with still less hospitality. In United States v. Wheeler in 1920,°° it was 
held not to authorize a federal prosecution for the Bisbee deportations, 
where a mob forcibly removed a large number of American citizens 
out of Arizona. In an earlier decision, the statute did not cover a 
conspiracy to prevent Negroes from carrying out their contracts to 
work at a mill.*' Although the right to life when one is a prisoner in 
the custody of a United States marshal is a privilege of United States 
citizenship, which is taken away by lynching,” an American citizen 
has no privilege of not being lynched while in the care of state offi- 
cers." Both victims died too soon to appreciate this delicate dis- 
tinction. 

Does section 242 offer more hope to those that are desolate and 
oppressed? It appears to have been in the Supreme Court only once 
before 1939, and then in an incidental way without discussion of its 
scope. Since the establishment of the Civil Rights Section in 1939, 
this statute was involved in two Supreme Court decisions. One on 
election frauds can be disregarded, but the other deserves very 
careful study. 

Screws v. United States® is the most important Supreme Court case 
on present federal protection of human rights by legislation. An 
arrested Negro had been beaten to death by a state sheriff, a local 
policeman, and a state deputy officer. These three officials were con- 
victed for violating and conspiring to violate section 242 (then 52). 
The Court reversed the convictions for a reason which does not di- 
rectly concern us, because the trial court did not instruct the jury 

4° United States v. Gradwell, 243 U.S. 476 (1917); United States v. Bathgate, 
246 U.S. 220 (1918), both holding section 241 not applicable to election con- 
spiracies. In two recent cases sustaining the efforts of the Civil Rights Section 


woe primary frauds, three Justices dissented. United States v. Classic, 313 
S. 299 (1941); United States v. Saylor, 322 U.S. 385 (1944). 


50 254 U.S. 281 (1920). 

5! Hodges v. United States, 203 U.S. 1 (1906). 

8 Logan v. United States, 144 U.S. 263 (1892). 

53 United States v. Powell, 212 U.S. 564 (1909). 

* O’Sullivan v. Felix, 233 U.S. 318 (1914). 

% United States v. Classic, 313 U.S. 299 (1941). 

s eel U.S. 91 (1945), reversing 140 F.2d 662 (5th Cir. 1944), where one judge 
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that the defendants must have the purpose to deprive the prisoner 
of a constitutional right. We are greatly interested in what the various 
Justices said about the scope of the statute. 

The issue before the Court can be put simply, after the historical 
background is briefly explained. At the close of the Civil War, con- 
siderable legislation was enacted in Southern states which would 
keep the emancipated slaves in a sort of peonage, or at best on a lower 
level than white citizens. One of the main purposes of the Fourteenth 
Amendment was to counteract these “Black Codes.’’ This purpose 
would be partly accomplished through judicial nullification of state 
statutes which violated the new constitutional provisions, but it 
was thought to need a more drastic deterrent. Consequently Congress 
exercised its powers under Section 5, by enacting the Civil Rights 
Acts. The provisions involved in the Screws case were surely intended 
to put in prison any state official who undertook to enforce these 
unconstitutional state laws against Negroes. To a considerable extent, 
obedience to an unconstitutional state statute by a state official 
became a federal crime. The Screws case, however, presented a dif- 
ferent situation. No unconstitutional state statute was involved, and 
no obedience to state law. The trouble was that the Georgia sheriff 
and policeman were disobeying valid state statutes against murder and 
mistreatment of prisoners. 

The question in the Screws case was whether the language used 
by Congress extended beyond the above-described purpose of penaliz- 
ing the enforcement of bad state laws which infringed human rights 
and also reached officials who violated good state laws enacted to 
protect human rights. This latter interpretation would, I assume, fall 
within the domestic powers of Congress under the Fourteenth Amend- 
ment, because Georgia officials, while arresting the Negro for theft, 
were the “State’’ depriving him of “liberty without due process of 
law.” The issue was not what Congress could do, but what Congress 
had done. When Sheriff Screws violated a valid state law against mur- 
der in enforcing a good state law against theft, was he within the 
statutory language, ‘‘Whoever, under color of any law . . . willfully 
subjects . . . any inhabitant to the deprivation of any rights . . . secured 
or protected by the Constitution and laws of the United States. . .’’? 

The relation of the Covenant on Human Rights to this statutory 
issue in the Screws case will be plainer if I present three hypothetical 
cases of violations of the right to life under Article 3: 

(a) One of our states enacts a statute making it a capital crime 


for any person to read any document published by any organiza- 
tion which is listed as “subversive”? by the House Committee 
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on Un-American Activities, and authorizes any policeman to 
shoot on sight any person who is found perusing such a document. 
A man is killed by a policeman in accordance with this statute. 


(b) A husband suspects another man of making love to his 
wife and shoots him while he is performing his duties as paying 
teller in a bank. The state takes no steps to arrest or prosecute 
the slayer. 

(c) The police do arrest the slayer in the preceding case; and, 
because the teller was an influential politician, they beat their 
prisoner to death in violation of state laws against murder. 


All three killings are plainly contrary to the Covenant; and the failure 
of the United States to take promised steps toward any legislation 
(whether federal or state) which is required by the terms of the Cove- 
nant for preventing or punishing these killings would be a breach of 
international good faith. Our immediate problem, however, is whether 
these three killings are state action within the Fourteenth Amend- 
ment and are also federal crimes under the statute just quoted. This is 
certainly true in example (a), and the death of the radical reader 
could be lawfully avenged by imprisoning the zealous policemen 
for one year in a federal penitentiary. Example (b), at the opposite 
extreme, is almost certainly outside both the domestic powers of 
Congress and section 242. The killing is surely not a deprivation of 
the husband’s life by a “State,’’ and the only possible way to bring 
the case within the Fourteenth Amendment is by the argument 
flatly rejected by the Supreme Court long ago, that state inaction 
amounts to state action. Example (c) is in between and causes much 
perplexity as to whether there is a divergence between the present 
federal protection of the right to life and what Article 3 requires. 
(Remember that, for the moment, we are wholly disregarding any 
provisions about Federal States.) Furthermore, this example illus- 
trates the sort of infringements of the rights in the Covenant which 
will be the most common inside our states. The state statute about 
the particular human right is flawless, but it is often violated by state 
officials with impunity. Situations of this kind are likely to be more 
frequent than incidents under state statutes whose terms infringe 
any of the rights defined in the Covenant. Since the Screws case pre- 
sented such a situation, we can now turn to the opinions of the various 
Justices and see how much help they give us in determining whether 
Congress has already protected human rights in this extensive group 
of violations of the Covenant. 

The opinion of the Court holds that section 242 does turn such law- 
less enforcement of law by state officials into federal crimes. It was 
delivered by Justice Douglas, with the concurrence of Chief Justice 
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Stone and Justices Black and Reed. They decided that “under color 
of law’’ meant “under pretense of law.’’ Hence the federal prosecution 
was not barred by the fact that the officials were violating state law 
when they beat the prisoner to death. In short, the Act of Congress 
does more than authorize the punishment of state officials who are 
carrying out a state statute inconsistent with the Fourteenth Amend- 
ment, even though the Due Process Clause is usually invoked to 
upset such state statutes. Evidently this interpretation of section 242 
extends it over a considerable area of the human rights inthe Covenant, 
e.g., to illegal official interferences with freedom of movement and 
to the wrongful dispersal of public meetings, as much as to official 
brutality under Articles 3 and 4. Of course, purely private infringe- 
ments in my example (b) are not covered, but anything like my ex- 
ample (c) has been taken care of by Congress. 

Justice Rutledge concurred in a separate opinion, which agreed 
faintly with the reversal because of error in the charge and whole- 
heartedly with the position of the opinion of the Court on the inter- 
pretation of the statute. Thus he made possible a majority of five. 

There were four dissenters, who disagreed with the majority and 
still more with each other. Justice Murphy shared the main position 
of the Court (and Justice Rutledge) on the wide scope of the statute, 
but found no sufficient ground for a new trial for error in the charge. 

Justices Roberts, Frankfurter, and Jackson disagreed with the 
majority’s interpretation of section 242, and thought that Congress 
had not penalized the lawless enforcement of valid state statutes.5” 
Hence the violations of the Covenant which are typified by my ex- 
ample (c) would lie outside existing federal protection through 
legislation, and only those like example (a) would be included. This 
makes the margin between the Covenant and what Congress has 
already done for human rights much wider than it is in the opinion 
of the Court. These dissenters said that state officials who violate 
state law do not act “under color of’’ state law. Even if crimes against 
local law were not locally prosecuted, federal prosecutors ought not to 
take over local duties. The dissenters substantially confined section 
242 to the practical need which the ‘Black Codes’’ presented for 
wiping out every trace of state laws which were bad in themselves 
as deprivations of human rights, except, of course, that Congress 
aided white victims of unconstitutional legislation as well as Negroes. 
They objected that the much broader majority construction at- 
tributed to the Reconstruction Congress, which originated section 

57 As to Sheriff Screws and his associates, they favored an outright reversal 


of the convictions. The prosecution could then hope for nothing from a new 
trial. In fact, a new trial did take place and everybody was acquitted. 
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242, “the making overnight of a revolutionary change in the balance 
of the political relations between the National Government and the 
States without reason . . . ’’** The dissenters continued: 


And to have provided for the National Government to take 
over the administration of criminal justice from the States to 
the extent of making every lawless act of the policeman on the 
beat or in the station house, whether by way of third degree or 
the illegal ransacking for evidence in a man’s house . . . a federal 
offense would have constituted a revolutionary break with the 


past overnight . . 
Regard for maintaining the delicate balance “between the 
judicial tribunals of the Union and of the States” . . . has led 


this Court to abstain . . . from needless extension of federal crim- 
inal authority into matters that normally are of State concern 
and for which the States had best be charged with responsibility. 


Without taking any of the four sides in this quadrangular con- 
troversy, I venture to think that the three dissenters’ method of 
statutory interpretation had the very same fault of which they ac- 
cuse Justice Douglas and his supporters—they attributed to Congress 
ideas which originated in the minds of the judges who wrote the 
opinion. Why should the draftsmen who inserted provisions in the 
Civil Rights Acts to make it a federal crime for the Ku Klux Klan to 
beat up Negroes have been reluctant to enable a United States court 
to punish state officials for beating up Negroes? The Reconstruction 
Congresses forced the Fourteenth Amendment down the throats of 
state legislatures, refused to seat lawfully elected Senators and Rep- 
resentatives, and substituted generals of the United States army for 
the governments of several states. Such were the men, who (we are 
told) shrank from “revolutionary changes overnight’? and were 
solicitous about the ‘delicate balance” between state and nation. 

Holes in a statute cannot be satisfactorily filled by guesses about 
the unexpressed thoughts of Congressmen eighty years before. In- 
stead, the judges who are applying the statute under a grave sense of 
responsibility ought to fill the holes in it from their own minds. That 
is in fact what the Justices in the Screws case tried to do, under color 
of speculations about ‘‘the intent of Congress,’’ which was really the 
intent of judges. It is better for section 242 to mean in 1945 what the 
Supreme Court said in 1945 rather than what Congress did not say 
in 1866.°° 

The trouble is that we are still uncertain what the statute will 





88 325 U.S. 91, 144. 
( 8 See Chafee, The Disorderly Conduct of Words, 41 Cox. L. Rev. 381, 398-404 
1941). 
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mean a considerable time ahead when the Covenant takes effect (as 
I assume). The cross-lights of the Screws case are almost as unhelpful 
as the dim light of the text to show where the path really runs. No 
doubt, the opinion of the Court extends federal protection of human 
rights a long way over the area embraced in the Covenant, but the 
future standing of this decision is very shaky. Out of six Justices who 
shared in the broad interpretation of section 242, three are dead— 
Stone, Rutledge, and Murphy. Two of the three dissenters who took 
a much narrower view are likely to sit on the Court for several years 
to come—Frankfurter and Jackson. So instead of six to three, the 
participants in the Screws case now stand three to two. Everything 
thus turns on the attitude of the four justices who have joined the 
Court since that decision—Vinson, Burton, Clark and Minton. It is 
difficult to predict their attitudes. Furthermore, there is not a great 
deal of weight to a decision by a bare majority of five when one of 
them (Justice Rutledge) expressly longs to dissent.°° He and Justice 
Murphy wanted to go farther than the opinion of the Court, and 
three other Justices wanted to go much less far. When five members 
out of nine differ in their hearts from the result, the decision lacks 
impressiveness. 

Several lower court decisions in prosecutions sponsored by the 
Civil Rights Section also do a good deal to make section 242 ap- 
proach the range of the Covenant; but they will stand or fall with the 
Screws case. Since they involve interesting situations, I state them 
for what they are worth. 

In the Culp case,*' an Arkansas sheriff, a jail trusty, and a member 
of the bar were arresting persons on false charges, beating them up in 
jail, and conducting a pretended court which extorted fines from the 
prisoners as a condition of their release and then pocketed the fines. 
Their conviction was affirmed. 

The Catlette case® affirmed the convictions of a West Virginia 
sheriff and chief of police. A group of Jehovah’s Witnesses called on 
these officials to ask for protection against threatened violence by 
the townspeople. They were ushered into the police office, and, after 
the sheriff had removed his badge in an effort to make out that he 
was not behaving as an officer, they were forced to swallow large 
quantities of castor oil while the chief of police looked on and were 
then tied together with a rope and paraded through the streets of 
the town. The defendants were held to act under color of law even 





8 325 U.S. 91, 134. 
® Culp v. United States, 131 F.2d 93 (8th Cir. 1942). 
® Catlette v. United States, 132 F.2d 902 (4th Cir. 1943). 
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though the sheriff derived his power from the common law and not 
from any statute. They were held to be guilty of denial of equal pro- 
tection of the laws because they failed to intervene to save the victims 
from violence in accordance with the ordinary duties of police officers. 


Mr. Biddle observes®* that this decision reaffirms the theory of a 
Senator at the time the statute was enacted that ‘“Denying includes 
inaction as well as action. A state denies protection as effectually by 
not executing as by not making laws.’’ How far would that theory 
extend? Suppose the inaction of the state official consisted in not 
prosecuting men who had lynched or assaulted Negroes. Suppose it 
consisted in bringing a prosecution and conducting it in such an in- 
competent way that acquittal was inevitable. In such situations, could 
the officials be punished for a federal crime? However, I think that 
the Catlette case involved participating officials—something more than 
state inaction. 

In the Crews case,“ a Florida town marshal and constable put a 
Negro in his automobile, whipped him and then made him jump from 
a high bridge into a river where he was drowned. The officer did not 
wear his uniform or badge and considered he was off duty, but he 
was held to be acting under color of law and it was immaterial that 
he was actuated by personal motives of revenge. The conviction was 


affirmed. 

Entirely apart from constitutional questions, sections 241 and 242 
are very unsatisfactory statutes for the middle of the twentieth 
century. Even if their indefiniteness does not violate constitutional 
requirements, as suggested by the dissenters in the Screws case, it is 
highly objectionable for a criminal law to create so many doubts 
about its meaning. A few leftovers from the days of General Grant 
are not the right way to define the protection of human rights today. 
Compare the vague definitions of the rights in these statutes with 
the specific statement of human rights in successive articles of the 
Covenant. If Congress still wants to exercise its great powers under 
Section 5 of the Fourteenth Amendment, it ought to find a better way 
of doing so. For instance, these old statutes are based on the obscure 
Privileges or Immunities Clause, whereas modern legislation would 





$3 Biddle, op. cit. supra note 46, at 124 and 141. 
* Crews v. United States, 160 F.2d 746 (5th Cir. 1947). See also Pullen v. 
United States, 164 F.2d 756 (5th Cir. 1947); Williams v. United States, 179 F.2d 


644 and 656 (5th Cir. 1950). 

District court cases are United States v. Trierweiler, 52 F. Supp. 4 (E.D. II. 
1943) ; United States v. Sutherland, 37 F. Supp. 344 (N.D. Ga. 1940), the earliest 
reported prosecution under § 242 (then 52). 


% See supra note 48. 
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naturally penalize violations of the much more familiar Due Process 
Clause. 

A further bad effect of the vagueness of these two criminal statutes 
is that a correspondingly vague civil action can be brought by the 
alleged victim, under another portion of the United States Code.® A 
broad judicial construction of criminal law is tempered by the re- 
sponsible discretion of the Department of Justice, which thoroughly 
sifts complaints before starting prosecutions, as Mr. Biddle shows;*’ 
but nobody has power to determine what private claims deserve to 
be brought into court. If the majority view in the Screws case stands, 
we may have a large number of federal damage suits against state 
officials, many of them flimsy and vexatious.** I do not mean to say 
that damage actions for violations of civil rights should be made im- 
possible. My point is that if federal actions of this sort are to be 
authorized, then Congress should make really plain the conditions 
under which such private suits are maintainable. 

So much for the Fourteenth Amendment. The federal legislation 
implementing the Thirteenth Amendment is more definite and satis- 
factory, and violations of the human rights against forced labor 
have frequently been punished thereunder. Nothing need be said 
about statutes implementing the Fifteenth Amendment, since the 
right to vote falls outside the Covenant. 

Congress has used the Interstate Commerce Clause to enforce the 
right of association in labor unions through the Wagner Act, etc., 
but it has done very little as yet to protect the right of freedom of 
movement, defined in Article 8 of the Covenant. Involuntary trans- 
portation across state lines is punished by the Lindbergh Anti-Kid- 
napping Act of 1932,°° and to a slighter extent by the Mann Act.’° 
Insofar as this statute is directed at the white slave traffic, rather than 
illicit week-ends, Congress has also protected the right against de- 
grading treatment, which is set forth in Article 4 of the Covenant. 
Nothing has been done, so far as I know, to punish wrongs like the 
Bisbee deportations and fill the gap in federal legislation revealed by 
the Wheeler case,” unless perhaps the Lindbergh Act applies to run- 





8 U.S.C. §§ 43-48 (1946). 

$7 Biddle, op. cit. supra note 46, at 135-136, 143. 

88 A good example of what may happen is offered by Picking v. Pennsylvania 
R.R., 151 F.2d 240 (3d Cir. 1945), 160 F.2d 106 (3d Cir. 1947), cert. dented, 332 
U.S. 776 (1947), rehearing denied, 332 U.S. 821 (1947). See also Gordon v. Garson, 
77 F. Supp. 477 (E.D. Ill. 1948); Hardyman v. Collins, supra note 41a. 

* 47 Srat. 326 (1932), as amended, 48 Start. 781 (1934), 18 U.S.C. §§ 408a- 
408c (1946). 

70 36 Srar. 825 (1910), 18 U.S.C. §§ 397-404 (1946). 

7 254 U.S. 281 (1920). 
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ning people out of the state. The reverse process of preventing Okies 
and other undesired people from entering a state, whether by private 
action or state law, has not been dealt with by any Act of Congress. 
Of course a state law for that purpose can be nullified under Edwards 
v. California,” but that doctrine does nothing to punish officials who 
hang Iron Curtains along state lines. 

Thus a survey of existing federal legislation about human rights 
indicates that Congress has failed to use to the full its constitutional 
powers to protect such rights, and that, so far as the Fourteenth 
Amendment is concerned, it is uncertain how far federal prosecutions 
have actually been authorized. 

Protection of human rights otherwise than by Acts of Congress. Before 
ending the first division of this inquiry, I want to emphasize a very 
important fact, that what Congress has done is only a small part of 
the actual protection given in our country to the human rights defined 
in the Covenant. Just because one of these rights falls wholly or partly 
outside the irregular and limited area of existing federal legislation 
which I have been carefully examining, does not necessarily mean 
that it can be violated by anybody who comes along without any 
fear of legal consequences. Sometimes, it is true, nothing does happen 
as in the case of many lynchings and the Bisbee deportations, but 
everyone knows how great a measure of protection is obtained from 
two main sources—from the United States courts and from state law. 

In the first place, much federal protection of human rights takes 
place outside the area of criminal prosecutions, etc., which do have 
to be authorized by Congress. Many sections of the Judicial Code 
enable the United States courts to nullify unconstitutional state 
statutes for violations of human rights and permit these courts to 
free persons who have been tried or imprisoned in violation of any of 
the rights defined in the Covenant. I have not discussed this kind of 
existing federal protection at length because it corresponds with the 
constitutional limits which I have already expounded. On my as- 
sumption that the Covenant will not be self-executing, the power of 
the United States courts to give this kind of protection to human 
rights, without penalizing violators, will not be expanded by the 
ratification of the Covenant per se; Congressional action will also 
be required before the courts are affected by this particular treaty. 
Our main problem is whether the power of Congress over such rights 
will be expanded and whether Congress is likely to give a wider pro- 
tection under the Covenant than it has already done in the ways 
which I have described. 





7 314 U.S. 160 (1941). 
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Why is anything necessary except the power to nullify state pro- 
ceedings? With respect to some of the rights in the Covenant, purely 
judicial relief is sufficient to constitute the “effective remedy”’ which 
is promised by Article 1. For example, the right against ex post facto 
laws under our Constitution and Article 14 of the Covenant is suffi- 
ciently assured if a federal court can annul the conviction under such 
a law and liberate the accused. There is no need for Congress to 
enact legislation punishing the officials who seek to enforce such a law 
or make them liable to pay damages to the accused. Similar considera- 
tions apply to the right to a fair trial under the Fourteenth Amend- 
ment and Article 10 of the Covenant. On the other hand the right 
against slavery and involuntary servitude under the Thirteenth 
Amendment and Article 5 probably needs penal sanctions in addi- 
tion to the power of courts to liberate the prisoner. This is even more 
true of the right to life under the Fourteenth Amendment and Article 
3 of the Covenant. Obviously a court cannot liberate a man after the 
state officials have killed him. Some forcible deterrent is needed to 
prevent state officials from indulging in such outrageous conduct. 
Therefore, even if the Covenant were entirely out of the picture, all 
thoughtful persons who are concerned with the protection of human 
rights would agree that a considerable amount of criminal law and 
tort law ought to exist in order to provide effective remedies, over 
and above the purely judicial action of annulling convictions and 
discharging persons from custody. 

Now we come to the nub of the whole matter. The fact that penal 
and compensatory sanctions are necessary for the protection of 
human rights does not inevitably mean that these penal and com- 
pensatory sanctions must be provided by the federal government. 
State governments already provide these sanctions to a very large 
extent. If I should reexamine the Covenant with state laws in mind, 
in the way I went over it in comparison with the United States Con- 
stitution and federal laws, I could show that almost all the rights de- 
fined in Articles 3-18 of the Covenant are equally well defined by 
statutes or common law in all the states. 

The main difficulties about state protection are two-fold. First, 
a few of the rights defined in the Covenant are not fully protected in 
the law which is on the books of some states, or so many persons be- 
lieve. More particularly, it is charged that the laws of some states 
deny equal protection and discriminate on the ground of race and 
color (see Articles 1 and 17) and interfere with freedom of movement 
and choice of residence on similar grounds (see Article 8). Second, a 
much more serious difficulty about state protection is that the laws 
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which are on the books are sometimes very inefficiently enforced, 
particularly where the person to be protected belongs to a disfavored 
racial or political group. State prosecutors do not prosecute or state 
juries do not convict. Practically all the cases which I have discussed 
under section 242 of the United States Criminal Code are of this 
type. For instance there must have been plenty of state law which 
was violated by Sheriff Screws, but the Civil Rights Section expected 
that nothing disagreeable would happen to Screws in a state prosecu- 
tion. 

Thus the real question about the proper location, in domestic law, 
of the actual boundary line of federal protection of human rights 
concerns the extent to which such protection should be made avail- 
able in the few instances where state protection is not given by state 
laws and in the more numerous instances where apparently good 
state laws are badly enforced. Nobody seriously proposes that the 
federal government should intervene for every violation of human 
- rights which falls within the constitutional power of Congress. For 
example, it would hardly be desirable that every alleged assault or 
killing by a policeman in the course of his duty should be prosecuted 
in the United States courts. Mr. Biddle’s plan for the Civil Rights 
Section” was much more limited in its scope. He contemplated that 
the state authorities would continue to deal with most instances of 
violations of human rights, whether committed by private persons 
or by officials under colorable authority. The federal government was 
simply to possess a sort of reserve power which would enable it to step 
in and handle outrageous brutality by state officials, like that in the 
Screws case. 


Résumé. In bringing the first question in this inquiry to a close, I 
sum up the answers as follows: My comparison between the Covenant 
and the Constitution shows that Congress has now very large con- 
stitutional powers to take care of the deficiencies in state protection 
of human rights. On the other hand, my survey of existing federal 
legislation as it is interpreted in the courts indicates that federal pro- 
tection does not now fill in a good many of the gaps in actual state 
protection. In short, Congress could constitutionally do a great deal 
more than it has done to supplement the deficiencies in state laws. 

The reasons which have led Congress to hold back will be dis- 
cussed at a later point, because it is important to consider whether 
those reasons will still continue to operate upon Congress after the 
Covenant has been ratified. 





73 Biddle, op. cit. supra note 46, at 134-144. 
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II 
HuMAN RIGHTS UNDER THE COVENANT WITHOUT ARTICLE 43 


If the Covenant were ratified, but did not contain an article on Federal 
States, what would then be the boundary between the powers of Congress 
and the powers of state legislatures to enact statutes for the protection of 
human rights? 

Congress can surely do more under the treaty powers about human 
rights than under its domestic powers, which we hitherto have been 
examining ; but how much more? Enough more to protect all the rights 
in the Covenant? This is what we have to decide now. 

Three clauses of the Constitution are very important for determin- 
ing the scope of the power of Congress to implement the International 
Covenant on Human Rights. Two of these refer expressly to treaties.”4 
Article II, on the ‘‘executive Power,’’ says in Section 2, speaking of 
the President: 

He shall have Power, by and with the Advice and Consent of 


the Senate, to make Treaties, provided two thirds of the Senators 
present concur; . 


The effect of treaties so made is described in Article VI: 


This Constitution and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding. 


This clause (as already explained”) does not make the Covenant 
self-executing. A treaty becomes the ‘Law of the Land’’ according 
to its own terms, and judges are “‘bound thereby”’ only to the extent 
that the treaty provides for court proceedings. When the treaty 
promises to enact statutes embodying some or all of its provisions 
and when its terms require courts to enforce those statutes, then the 





“The provision in Article III giving United States courts constitutional 
power over “‘all Cases . . . arising under Treaties” is not discussed. It is more 
pertinent to self-executing treaties than to the Covenant, which (under my basic 
assumption) will not affect the domestic law administered by judges until it is 
implemented by statutes (federal or state). Then cases will arise under the 
statutes primarily. The treaty will be involved only indirectly. When the Covenant 
is implemented by state legislation (under Article 43), I venture the opinion that 
normal litigation under these state statutes will be in state courts. If necessary, 
Congress will exercise its wide power to regulate the inferior United States 
courts (Art. III, § 1) so as to prevent the extraordinary spectacle of federal 
prosecutions for violations of state criminal law. Federal jurisdiction would be 
confined, as usual, to cases where state legislation conflicts with the ‘supreme 
Law of the Land,” as set forth in Article VI. 


% Supra pages 397-398. 
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courts will obey the treaty by doing nothing until the specified legis- 
lation has been passed. In such a treaty, the process of making it 
operate as domestic law upon officials and private individuals involves 
two stages. First, the President and the Senate promise to make cer- 
tain changes in our domestic law. Second, the appropriate legislature 
accomplishes the promised changes, through the enactment of new 
statutes and the repeal of old statutes inconsistent with the treaty. 
Unless and until this second step is taken, the old domestic law stays 
just what it was, although failure to alter it may render our govern- 
ment open to charges of international bad faith. Under the assump- 
tion made at the outset, the entire Covenant is this kind of treaty.” 
It is a promise (in Article 1) to enact new legislation insofar as the 
protection of human rights set forth in Articles 3-18 is ‘not already 
provided for by existing legislative or other measures’’ in state or 
federal domestic law. 

Who will have the power to enact various portions of this new 
legislation promised by the Covenant—Congress or the state legis- 
latures? That is our principal question in connection with the treaty 
power. To answer it we must search the Constitution beyond the 
two clauses already quoted, and ask how far the Constitution author- 
izes Congress to go for the purpose of implementing treaties by stat- 
utes. The entire document created a nation. Nations sometimes have 
to make treaties, and Article II provides for treaties by the United 
States. Surely, these were not to be futile treaties, as would be the 
case if power to promise were not accompanied by a large measure of 
power to perform. So when new statutes are promised, some body 
in our nation must be able to enact them. What body? Normally 
Congress. In the absence of a treaty article on Federal States, which 
allots some of the substantive provisions to constituent units, the 
duty to carry out a nation’s promises naturally belongs to the national 
legislature. And Congress has fulfilled that duty many times. The 
validity of its action is sustained by the final clause of Article I, 
Section 8: 


The Congress shall have Power . . . To make all Laws which 
shall be necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this Constitution 
in the Government of the United States, or in any Department or 
Officer thereof. 

The italicized words plainly include the treaty power vested by Article 
II in the President and Senate, and thus give Congress a very wide 
authority to implement treaties. 


7 Supra pages 395-399. 
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Thus we can start our detailed study of the application of the treaty 
power to the Covenant with the firm assurance that our nation is 
substantially on the same level as other potential signatories. Still, 
though not crippled in performing promises for new federal legislation, 
the United States may perhaps be somewhat more restricted than 
other nations, because of express prohibitions elsewhere in our Consti- 
tution. That possibility will be examined later, when I shall also 
dispose of the contention that the Covenant is not a “Treaty”’ at all. 
For the time being, I take it for granted that it falls within whatever 
power Congress possesses under the treaty clauses and the ‘‘necessary 
and proper’’ clause. 

Treaty power of Congress applied to the Covenant. Our immediate 
question is whether the combination of the domestic powers and the 
treaty power enables Congress to pass whatever legislation may be 
necessary to give all the protection promised by the Covenant, in the 
absence of Article 43. The first main portion of this inquiry effected 
the partition of Articles 3-18 into two areas. The inner area embraced 
whatever provisions fell within the boundary of the domestic powers 
of Congress; it included full protection of human rights against 
federal officials, and a large measure of protection inside the states 
against both state officials and private persons, even though Congress 
has not done all it can constitutionally do. The outer area comprised 
a substantial number of provisions, notably those requiring protection 
against private interference with several rights and freedoms; these 
fell beyond the boundary of federal domestic powers. Here Congress 
cannot act without the Covenant. What can Congress do with the 
Covenant? 

Plainly, no constitutional difficulties will arise as to matters in 
the inner area. Nobody questions the power of Congress to amend its 
own statutes and regulate the proceedings of federal officials, so as 
to make strictly federal functions operate in compliance with the 
Covenant, e.g., deportation proceedings and arrests for federal crimes. 
No new constitutional problems will be created if the Covenant causes 
the Civil Rights Section to act more often and more vigorously in 

its enforcement of existing federal statutes about human rights inside 
the states, e.g., section 242 of the Criminal Code. Perhaps it is un- 
desirable to increase the perils of local sheriffs and policemen who 
beat up their prisoners, but the objections are not in the Constitution 
of the United States. And we still fail to encounter constitutional 
obstacles if Congress responds to the Covenant by passing every 
sort of civil rights bill up to the limit of its domestic powers. Of 
course, one can question the probability of more legislation under 
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Section 5 of the Fourteenth Amendment, or a statute turning private 
interference with interstate travel into a federal crime. It is equally 
sensible to ask whether such laws would be wise or likely to accom- 
plish their purpose. These are very important problems, but they do 
not affect the constitutionality of such legislation. And issues of 
practical politics and effectiveness and wisdom ought to be faced 
as such. 

Only when we reach the outer area of Covenant provisions, does 
the scope of the treaty power become significant. I have previously 
summarized the extent to which the articles in the Covenant lie 
wholly or partly outside the domestic powers of Congress.?7 The 
question will be more concrete if I sketch four conceivable statutes 
briefly, leaving the reader to add reasonable qualifications. These 
hypothetical statutes by no means exhaust the outer area; but, regard- 
less of their desirability, they will serve to illustrate the most im- 
portant situations where the treaty power will have to be invoked 
in order to make protection of human rights in the United States 
comply with what the Covenant promises: 

(1) An Act of Congress makes lynching a federal crime, and thus 
enforces the right to life in Article 3 against individuals. 

(2) An Act of Congress enforces the right to liberty of movement 
in Article 8(1)(a) against individuals by declaring it a federal crime 
for any hotel, restaurant, etc., to refuse to admit any person because 
of his race or color, or to confine him to a particular part of its build- 
ing on similar grounds.”® 

(3) An Act of Congress declares that no person shall be imprisoned 
within the United States merely on the ground of his inability to 
fulfill a contractual obligation (Article 7). 

(4) An Act of Congress provides an enforceable right of compensa- 
tion to the victims of an unlawful arrest or of a criminal conviction 
subsequently proved to be a miscarriage of justice, in accordance with 
the promises in Articles 6(6) and 10(3). 

On the assumption that such statutes fall outside the domestic 
powers of Congress, our immediate problem is whether they also fall 
outside the larger boundary which surrounds its power to implement 
treaties. In other words, are there some provisions in the Covenant 
which the Constitution keeps out of the reach of Congress—treaty 
or no treaty? If the answer to these questions is ‘“‘No’’ and every- 
thing in the Covenant is inside the total powers of Congress to pro- 





77 Supra page 411. 
78 This resembles the provisions of the Civil Rights Act of 1875, which were 
held to fall outside the domestic powers of Congress under Section 5 of the 
Fourteenth Amendment. Civil Rights Cases, 109 U.S. 3 (1883). 
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tect human rights, then we had better stop talking about constitu- 
tionality in this connection, for good and all. Instead, let us concen- 
trate our minds on issues of wisdom and practicality and on what 
is good in 1951 and 1961 and 1971 for our own country and for the 
world community to which we all belong, whether we like it or not. 

In my opinion, that is precisely the situation. Apart from the 
effect of an article on Federal States, the whole of the latest draft 
of the International Covenant on Human Rights can be enforced by 
Congress, either through the affirmative powers it possesses this very 
minute, or through those which it will gain, after ratification, from 
the treaty clauses and the “necessary and proper’’ clause. Moreover, 
the Covenant does not conflict with the First Amendment or any 
other restriction in the Constitution. Therefore, Congress can, if it 
wishes, do everything which the Covenant requires from the national 
legislature of each signatory nation. The only possible limitation on 
the power of Congress to implement this treaty will have to be based 
on the treaty itself. Whatever Article 43 assigns to the states will be 
for the state legislatures. All the other provisions can be constitu- 
tionally implemented by such statutes as Congress may choose to 
enact. 

Any long discussion of the treaty-making power is unnecessary, 
because its extensive scope is well-established and amply expounded 
elsewhere.’° 

The constitutional power of the national government to make treaties 
extends over many matters which would otherwise be the sole concern of 
the states. Although Missouri v. Holland* in 1920 is commonly cited 
in this connection, the vast scope of the treaty power was established 
as early as 1796 in Ware v. Hylton.*' This decided that the treaty of 
peace with England prevented a state from wiping out debts to 
British subjects. Other matters ordinarily left to state regulation 
which have been held by the Supreme Court to be validly controlled 
by treaties include title to land, escheat and inheritance, the statute 





7 For convenience, I refer to the authorities collected in 14 Law & Contemp. 
Pros., No. 3 (Summer, 1949), by Professor Hyman of Buffalo Law School at 
pp. 454-471 and by Professor McDougal and Miss Leighton of Yale Law School 
at pp. 515-529. I happen to differ considerably from these writers about the 
wisdom and desirability of some of their positions, e.g., their enthusiasm for a 
self-executing Covenant followed, where its implementation is necessary, by a 

t outburst of Congressional legislation for protecting human rights; but so 
ar as constitutional questions are concerned, their conclusions about the Cove- 
nant seem sound and well buttressed by the decisions of the Supreme Court. 
On the constitutional issue, see also Chafee, Legal Problems of Freedom of In- 
ue in the United States, 14 Law & Contemp. Pros. 545, 556-557, 567-570 

8° 252 U.S. 416 (1920). 
$1 3 Dall. 199 (1796). 
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of limitations, local taxation, administration of alien estates, and the 
limitation of pawn-brokerage to citizens.*? Perhaps some of the state 
legislation involved in these cases could now be upset under the 
Fourteenth Amendment without reference to the treaty-making 
power, because it arbitrarily deprived persons of property or discrim- 
inated unfairly between citizens and aliens. This argument, however, 
amounts to very little; the Court did rest its decision on the treaty 
power, not on the Fourteenth Amendment; and several of the cases 
were long before the Civil War, when a treaty was the only possible 
ground for federal control of land titles, inheritance, the right to 
engage in an occupation, etc. Hence it has been settled almost since 
the nation began that the President and the Senate could, by treaties, 
make laws on subjects which lay outside the domestic powers of 
Congress. 

Therefore, the significance of Missouri v. Holland® did not consist 
in its giving treaties a wide scope for that had been done for over a 
century. What Missouri v. Holland did was to establish the validity 
‘of Acts of Congress which were called for by a valid treaty or helped 
carry it out, even though the power of Congress to enact domestic 
legislation about the same matters was absent or doubtful. That 
was true of the statute which protected the lives and liberty of move- 
ment of migratory birds, in pursuance with a treaty with Great 
Britain.“ It would be equally true of Acts of Congress which pro- 
tected human lives and liberty of movement in accordance with our 
national obligations under the Covenant. 

At this point the discussion ought to begin to take account of the 
views of several eminent American lawyers, who have been expressing 
in numerous articles and reports a marked antagonism toward the 
Covenant. It will be convenient to speak of them henceforth as the 
Hostile Critics. Most of this group are present or past members of 
the Committee for Peace and Law Through United Nations of the 
American Bar Association,® whose recent annual reports have vigor- 














































8 See citations by McDougal and Leighton, supra note 79, at 519-520. 


83 252 U.S. 416 (1920). 
% Supra note 17. Before the treaty, an earlier Migratory Bird Act was held 
invalid, under the domestic powers of Congress, in United States v. Shauver, 
214 Fed. 154 (E.D. Ark. 1914); United States v. McCullagh, 221 Fed. 288 (D. 
Kan. 1915). The Supreme Court never decided this point. 
% The Peace and Law Committee has discussed the Covenant in at least four 
meperte, on Feb. 23, 1948; Jan. 31, 1949; Sept. 1, 1949; and Sept. 1, 1950. Other 
ublications by the Hostile Critics include Holman, An “International Bill of 
ights”’: Proposals Have Dangerous Implications for U.S., 34 A.B.A.J. 984 (1948); 
President Holman’s Comments on Mr. Moscowitz’s Reply, 35 A.B.A.J. 288 (1949); 
Rix, Human Righis and International Law: Effect of the Covenant Under Our 
Constitution, 35 A.B.A.J. 551 (1949); Holman, Treaty Law-Making: A Blank 
Check for Writing a New Constitution, 36 A.B.A.J. 707 (1950); Bernays, Freedom 
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ously opposed almost everything that the United Nations has pro- 
posed for the protection of human rights. Quite a different attitude 
is taken by another committee in the Bar Association, the Committee 
on United Nations of the Section of International and Comparative 
Law, which, though by no means complacent, has constantly en- 
deavored to understand the problems confronting the draftsmen of 
the Covenant.* Neither committee, and indeed no committee in the 
ABA, is the voice of the Association. When a resolution recommended 
by any committee is adopted by the House of Delegates, the Associa- 
tion acts to that extent, but does not thereby indorse the arguments 
advanced in the committee report on behalf of the resolution. For 
example, when the House of Delegates adopted in September, 1950, 
the resolution from the Peace and Law Committee that the latest 
draft of the Covenant was “not... suitable . . . for ratification by the 
United States . . .,”’*? many members may have so voted because 
they wanted an article on Federal States added or some improvements 
and changes made elsewhere in the draft. That is very far from ac- 
cepting the reasoning in the Committee’s Report, where the objec- 
tions raised to the latest draft involve the total repudiation of any 
kind of International Covenant of Human Rights which would 
conceivably be framed by any United Nations body, now or ever. 

Because implementation of several provisions of the Covenant by 
Congress depends, as I have shown, on the wide scope of the treaty 
power, the Hostile Critics are now urging serious consideration of 
constitutional amendments which cut down the treaty power in 
both courts and Congress to the strict limits of the domestic powers 
of the national government.** Such amendments would plainly wipe 
out the doctrine of Missouri v. Holland.** And Ware v. Hylton® would 
go too, with a host of other decisions. The effect would extend far 
beyond the freedoms of birds and men. Even property rights would 
and the Law of Nations, Harvarp ALUMNI BULL. 425 (Feb. 26, 1949); Address 
by Frank E. Holman, ProceepinGs or THE SECTION OF INTERNATIONAL AND 
|, Kenseth Law, ABA, 26 (Sept. 6-7, 1948). 

For previous references in these footnotes to the 1950 Report and other pub- 
lications just cited, see supra notes 3, 6, 15, 20, 24, 37. 

% See its Report (Sept. 8, 1949) 3-5; and its 1950 Report, soon to be published. 
See also Address by C. W. Tillett, Jr., in PRocEEDINGS OF THE SECTION, cited 
supra note 85 at 25; PRocEEDINGS OF THE SECTION OF INTERNATIONAL AND 
ComparaTIvE Law, ABA, 190-201 (1950). 

87 Proceedings of the House of Delegates, 36 A.B.A.J. 948, 959 (1950). 

8 1950 Report cited supra note 85, at 1-25. See also Ober, The Treaty-Maki 
and Amending Powers: Do They Protect Our Fundamental Rights? 36 A.B.A.J. 
715 (1950). Recommendations for study of the suggested amendments by both 
ABA Committees on the United Nations were adopted. Proceedings of the House 
of Delegates, 36 A.B.A.J. 948, 959 (1950). 


§ 252 U.S. 416 (1920). 
3 Dall. 199 (1796). 
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be imperilled! For example, the privilege of aliens and corporations 
from Canada to own land and do business in the United States could 
no longer be safeguarded from arbitrary local prohibitions by a 
reciprocal treaty granting similar protection to American citizens and 
to American corporations in Canada. In a period of extreme emer- 
gency, it is suggested that perhaps we ought to make ourselves in- 
capable of bargaining like a great nation, or even a little one. 

In a queer terror lest the Senate, which has been the graveyard 
of treaties, will suddenly nurture treaties like a crowded incubation 
ward in a lying-in hospital, the great difference between domestic 
affairs and foreign affairs has been forgotten. In domestic affairs, 
after the boundary of federal power is reached, there is no vacuum 
in the law because the states can legislate amply to meet all needs. 
But in foreign affairs there would be a vacuum if the federal treaty 
power were narrowly limited. The states cannot take over. They are 
forbidden to conduct negotiations with other nations. Consequently, 
_unless the national government can act, nobody can act. Yet, after 
a century and a half, the Hostile Critics argue in favor of creating 
such a No Man’s Land, where neither President, Senate, House, nor 
Supreme Court will be able to relieve international tensions by sen- 
sible agreements effectively performed. For the sake of states’ rights, 
the nation is to be deprived of functions which the states cannot 


possibly perform. Contrast the proposed amendments with the states- 
manship of Holmes: 
It is obvious that there may be matters of the sharpest exigency 


for the national well being that an act of Congress could not deal 
with but that a treaty followed by an act could... 


As part of the arguments for reducing the power of Congress to 
deal adequately with international matters requiring national action, 
the impression is spread abroad that Missouri v. Holland enabled 
Congress to override the Tenth Amendment: ‘The powers not dele- 
gated to the United States by the Constitution . . . are reserved to 
the States . . .’”’ The Peace and Law Committee represents this 
decision by Mr. Justice Holmes as holding: 

that the Federal Government, by making a treaty under its 


authority, can itself confer upon Congress legislative power 
not so conferred by the Constitution but reserved to the states . . . 


What Mr. Justice Holmes actually said is almost the exact opposite: 


Missouri v. Holland, 252 U.S. 416, 433 (1920). 
* 1950 Report, cited supra note 85, at 3 (emphasis supplied). 
% Missouri v. Holland, 252 U.S. 416, 432 (1920) (emphasis supplied). 
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... the question raised is . . . whether the treaty and statute 
are void as in interference with the right reserved to the States. 
To answer this question it is not enough to refer to the Tenth 
Amendment, reserving the powers not delegated to the United 
States, because by Article II, §2, the power to make treaties is 
delegated expressly .. . 


The suggestion that the Tenth Amendment is violated when 
Congress goes beyond its domestic powers in order to carry out a 
treaty, is unsound. It assumes that the only powers ‘delegated to the 
United States’ are those for the enactment of domestic legislation by 
Congress (under Article I, Section 8, of the Constitution and a few 
other passages). The real point is, that the treaty power is one of the 
powers delegated to the national government by the Constitution 
(Article II, Section 2), just as completely as the power to pass an in- 
come tax statute or fix the next President’s salary. Consequently, all 
that the Tenth Amendment says, so far as treaties are concerned, is 
that only matters lying outside the treaty power “are reserved to the 
States.’’ In other words, the Constitution has one view of the relations 
between nation and states for domestic affairs, and a different view 
of those relations for the subject-matter of a treaty. 

Therefore, apart from Article 43, the only possible way to attack 
federal legislation in pursuance of the Covenant is to contend that the 
Covenant will not be a valid treaty. That brings me to my next point. 


The Covenant does not violate either of the two constitutional limita- 
tions on the treaty power.“ Although a treaty can validly produce a 
different relationship between nation and states than that which 
prevails in domestic affairs, without conflicting with the Tenth 
Amendment, it by no means follows that treaties are wholly un- 
restricted by Amendments I-VIII or by any other clause in the 
Constitution. The United States ought to possess the wide treaty 
power “which must belong to . . . every civilized government’’;* 
but there is no need for the nation to be able to behave like an un- 
civilized government by suspending habeas corpus at will and coercing 
confessions by torture. 

When Article VI declares treaties to be “the supreme Law of the 
Land,”’ this does not put them above the Constitution. Acts of Con- 
gress are also made “the supreme Law of the Land,’ but nobody 
has supposed them to be out of reach of constitutional restraints. 
Plainly there are two levels in the three categories of “‘supreme Law’’ 





On this whole subject, see CowLes, TREATIES AND CONSTITUTIONAL Law: 
Property INTERFERENCES AND Due Process or Law (1941). 


% Missouri v. Holland, 252 U.S. 416, 433 (1920). 
* For the text of Article VI, see supra page 425. 
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in Article VI. The Constitution stands alone on the higher level, 
Acts of Congress and treaties stand side by side on the second level, 
They are “‘supreme”’ only in the sense that they prevail over state 
constitutions and statutes, as the rest of Article VI goes on to make 
clear. But they do not prevail over the United States Constitution or 
over each other. If treaties were on the topmost level with the Con- 
stitution, they would, like it, be beyond the reach of “‘the Laws of the 
United States.’’ Yet a treaty ceases to be the “Law of the Land”’ if 
it is overridden by a subsequent Act of Congress, as in the Chinese 
Exclusion Case.*" The converse rule that an earlier federal statute 
is wiped out by a later treaty simply reenforces the contention that 
both treaties and Acts of Congress are on the same second level, where 
both are capable of being nullified if they conflict with the Constitu- 
tion.** 


*7 130 U.S. 581 (1889). For other cases to the same effect, see 5 Hackworrs, 
Digest or INTERNATIONAL Law 185-198 (1940). Of course, such a statutory re- 
pudiation of the treaty is an international wrong (infra note 104), for which the 
nation is accountable through diplomatic channels, etc., but the treaty no longer 

* binds any domestic court under Article VI. 

%8 A little difficulty is presented by the requirement of Article VI that “the 
Laws of the United States” must be “made in Pursuance” of the Constitution 
to become “the Supreme Law of the Land” whereas this phrase is not repeated 
as to “Treaties.”’ The only express qualification as to them is “all Treaties made, 
or which shall be made, under the Authority of the United States . . .” This 
difference in phraseology does permit of an argument that treaties do not have to 
comply with the Constitution. 

This gap as to treaties is conceivably filled by the words, “Authority of the 
United States,” which might conceivably refer to the constitutional powers of 
the national government. On the other hand, as Mr. Justice Holmes remarked, 
“It is open to question whether [this phrase] means more than the formal acts 
prescribed to make the convention.” Missouri v. Holland, 252 U.S. 416, 433 
(1920). Thus signing on behalf of the President and ratification by two-thirds of 
the Senate might > a f be “Authority” enough to validate any treaty. How- 
ever, Mr. Justice Holmes immediately goes on to say: ““‘We do not mean to imply 
that there are no qualifications to the treaty-making power; but they must be 
ascertained in a different way.” 

My conclusions on this verbalistic issue are briefly as follows: 

(1) I agree with Mr. Justice Holmes that ‘Authority of the United States” is 
not equivalent to “in pursuance of the Constitution.” 

(2) But I think that the framers of this phrase were not just thinking about 
formalities of execution. They had in mind past treaties which had been executed 
by the United States as a Confederation, like the Treaty of Peace with Great 
Britain in 1783. It was essential to enable United States courts and state courts 
to prevent the violation of such a past treaty under the inconsistent term: of 
state statutes confiscating Tory property, etc.; the language used is admirably 
suited to that purpose. 

(3) A repetition of the reference to the Constitution, already used for “Laws 
of the United States,” would have excluded Confederation treaties. They would 
not then be obligatory on the courts. Hence no such phrase was used with ‘“‘Trea- 
ties.’’ In the absence of any research into the debates at Philadelphia, I merely 
surmise that the framers made the omission with their minds directed only to 

this matter. The possibility of unconstitutional treaties did not occur to them. 
(4) If the omission really relieved treaties of any subordination to the Consti- 
tution, then Article VI would put them on a higher level than Acts of Congress; 
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Common sense leads us to the same conclusion. It would be mon- 
strous if a treaty with Ruritania could abolish jury trial for federal 
crimes or fix the Boston tax rate. The possibility of an unconstitu- 
tional treaty is fortunately very remote. No treaty has ever been 
held invalid by the Supreme Court. Still Mr. Justice Holmes refused 
“to imply that there are no qualifications to the treaty-making 
power;’’*® and authoritative statements by members of the Court 
indicate the two-fold nature of these qualifications. First, the pro- 
visions in question must not infringe any express prohibition in the 
Constitution. Second, they must belong to a ‘“Treaty,” as that word 
is used in the Constitution. 

These two kinds of limitations were set forth sixty years ago by 
Mr. Justice Field in Geofroy v. Riggs,!°° while applying a treaty with 
France to regulate a matter of inheritance, contrary to a state statute: 

The treaty power, as expressed in the Constitution, is in terms 
unlimited except [1] by those restraints which are found in that 
instrument against the action of the government or of its depart- 
ments, and those arising from the nature of the government itself 
and of that of the States. It would not be contended that it ex- 

tends so far as to authorize what the Constitution forbids, or a 

change in the character of the government or in that of one of the 

States, or a cession of any portion of the territory of the latter 

without its consent. . . . But with these exceptions, it is not per- 

ceived that there is any limit to the questions which can be ad- 
justed [2] touching any matter which is properly the subject of 
negotiations with a foreign country. 
And shortly before Charles Evans Hughes became Chief Justice of the 
United States, he described the same two limitations in an address 
from which I later quote, to the American Society of International 
Law.) 

The first limitation, that treaties are subject to express prohibitions 
in the Constitution, was repeated in United States v. Minnesota in 
1926. The question was whether certain lands granted by Congress 
to Minnesota in 1860, or perhaps earlier, were taken away from that 





but this would be absolutely inconsistent with the Chinese Exclusion Case and 
other decisions cited supra note 97. 

(5) Therefore, there is a gap as to ‘Treaties’ in Article VI, and their relation 
to the Constitution must, as Mr. Justice Holmes said, “be ascertained in a differ- 
ent way” by using common-sense and other portions of the Constitution, as was 
done by Mr. Justice Field and Charles E. Hughes in the passages quoted in the 
text. See infra notes 100, 101. 

% Loc. cit. supra note 91. 


100 133 U.S. 258, 267 (1890) (emphasis and bracketed numerals supplied). For 
briefer statements to the same effect, see Clifford, J., in Holden v. Joy, 17 Wall 
211, 243 (1872); Butler, J., in Asakura v. Seattle, 265 U.S. 332, 341 (1924); Waller, 
J., in Amaya v. Stanolind Oil & Gas Co., 158 F.2d 554 (5th Cir. 1946). 


1 Proc. Am. Soc’y Int’, Law 195-196 (1929), quoted, infra note 201. 
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state by subsequent treaties with the Chippewa Indians. The Court 
construed the broad description of lands ceded to the Indians, so as 
to exclude the portion already belonging to the state. Mr. Justice 
Van Devanter said:'” 


It next is said [on behalf of the Indians] . . . that in virtue of 
the treaty-making power the United States could, and did by the 
treaties of 1863, 1865 and 1867, divest the State of her right in 
the lands and appropriate them to the use and benefit of the 
Chippewas. The decisions of this Court generally have regarded 
treaties as on much the same plane as acts of Congress, and as usu- 
ally subject to the general limitations in the Constitution . . . 

But if the treaty-making power be as far reaching as is con- 
tended—which we are not now prepared to hold—we are of 
opinion that no treaty should be construed as intended to divest 
rights of property—such as the State possessed in respect of these 
lands—unless the purpose so to do be shown in the treaty with 
such certainty as to put it beyond reasonable question. And, of 
course, the rule before stated, that where lands have been appro- 
priated for a lawful purpose they are to be regarded as impliedly 
excepted from subsequent disposals which do not specially 
include them, applies to treaty disposals as well as to statutory 
disposals. 

This decision came after Missouri v. Holland and ought to prevent 
lawyers from misunderstanding that case.'* 

Let us explore the implications of these two restrictions of the 
treaty power and consider their application to the Covenant. 

1. The Covenant and express prohibitions in the Constitution. It 
should be observed at the outset that even if the Covenant does 
violate such prohibition, no permanent harm would ensue in this 
country, because the unconstitutional excess would eventually be 
lopped off by the courts. Still, the United States might be charged 
with bad faith in that event.'* No honest man makes promises which 





10 270 U.S. 181, 207-209 (1926). See the discussion of this case by Cow gs, 
TREATIES AND CONSTITUTIONAL LAw 251-252 (1941). See also United States v. 
Lombardo, 228 Fed. 980 (W.D. Wash. 1915), infra note 110. 

103 See supra note 92. 1950 Report, cited supra note 85, at page 17: “Under the 
decision of the Supreme Court in Missouri v. Holland, the treaty-making power 
is not subject to the limitations imposed by the Constitution on the power of 
Congress to enact legislation.’’ Probably this was not meant to refer to anything 
in the Constitution except the Tenth Amendment; but it does not say so. The 
proposition as it stands is impossible to reconcile with the cases cited supra xotes 
100, 102, with the address by Hughes, or with a later sentence on the same page 
of the Report: “Certainly, it [the treaty-making power] does not authorize what 
the Constitution forbids . . .” 

The 1950 Report has been widely circulated by newspapermen, who cannot 
be expected to insert the needed qualifications for themselves. See infra note 186. 

1% Such a charge might be laid under Article 13 of the Draft Declaration on 
Rights and Duties of States, submitted by the United Nations Commission on 
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he knows he will be unable to carry out. So if there are any substantial 
portions of the Covenant which conflict with our Constitution, we 
should not sign the document. On the other hand, the possibility of 
court action ought to prevent us from being anxious about the 
strained interpretations of particular clauses, which have been con- 
jured up by some critics of the Covenant. If any foreign country is 
foolish enough to echo such a strained interpretation and Congress 
is foolish enough to embody it in a statute, the American people are 
not doomed automatically. They will still have judges to protect 
them. 

Now for the limitation itself. Does it bring treaties within all the 
prohibitions of the Constitution? Start with those in Article I, Section 
9. I feel sure that these apply to treaties and implementing legislation 
as well as to domestic Acts of Congress.'® A treaty would have been 
invalid if it had suppressed the slave trade before 1808, or imposed 
an export duty, or made Theodore Roosevelt a Marquis. Nor can a 
treaty upset the numerous prohibitions which the Philadelphia 
Convention spread through the rest of the Constitution. For example, 
it cannot send an impeached Secretary of State to the electric chair 
(Article I, Section 3), or oblige the Committee on Un-American 
Activities to pay damages in suits for slander (Section 6), or make a 
boy eligible to be President at twenty-one (Article I, Section 1), or 
expand the definition of treason (Article III, Section 3), or turn 
Southern California into a separate state (Article IV, Section 3), 
or crown one of Huey Long’s family as King of Louisiana (Section 4), 
or deprive Nevada of one Senator without its consent (Article V), or 
require all generals in the Army to be members of the Society of 
Friends (Article VI). 

Look briefly at the Amendments. All except the First and Four- 
teenth (postponed for fuller discussion) are phrased in general terms 
and necessarily restrict every branch of the national government, 
including the President and the Senate. Plainly a treaty must re- 
International Law, if this were ratified by the United States. Report of the UN 
International Law Commission (June 11, 1949), Gen. Assembly, Official Records: 


Fourth Session, Supp. No. 10 (A/925), pp. 8-9. But, as I shall show, nothing in 
the Covenant does violate our Constitution, and so this question is academic. 

_ 1% Perhaps somebody will argue some day that because these express prohibi- 
tions occur in Article I on Congress and “‘legislative Powers,” they do not restrict 
the President and two-thirds of the Senate in making treaties, which is an “execu- 
tive Power” and covered by another article (II). The issue would be the same as 
that raised by the Hostile Critics in construing ‘‘Con ”” in the First Amend- 
ment; and my replies on that point would take care of Article 1, Section 9. Imagine 
the consternation of the members of the Philadelphia Convention on learning 
that they had permitted the President and Senate to impose a 4% “direct Tax 
on the valuation of all real estate in the United States, without any regard to the 
respective populations of the several states! 
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spect them.'® It could not force us to quarter soldiers in our homes 
in time of peace, or bring back slavery, or deprive women of the vote. 
Various clauses of the Fifth Amendment have been considered by 
several United States judges'®? and by Attorney General Wicker- 
sham?* to prevent treaties from taking private property without 
compensation or without due process of law. A district judge held it 
unconstitutional for Congress, while implementing a white slave 
traffic treaty in one section of the Mann Act,!° to compel a person 
harboring an alien woman for purposes of prostitution to file a state- 
ment with the Commissioner of Immigration; this was “self-inerimi- 
natory . . . beyond the power of Congress. . .’’!° 

This last decision is especially important for treaties which are not 
self-executing, as we have assumed to be the case with the Covenant. 
It indicates that an express prohibition in the Constitution applies 
both to treaties and to Acts of Congress carrying out treaties. Neither 
is saved by the treaty power. 

_ Only the First and Fourteenth Amendments are left. The Four- 
teenth can be quickly disposed of. Since it restricts only the states, 
it is irrelevant to our present question, whether the Covenant will 
expand the powers of Congress over human rights. The only con- 
ceivable danger in this connection is that a treaty may allow states 
to be as tyrannical as they please while neither the United States 
courts nor Congress will retain their present ability to halt such 
abuses of state power. This is contracting the powers of Congress, 
which is quite another matter. When the Hostile Critics insist that 
the Covenant will circumvent the Fourteenth Amendment,™ they 

106 The Tenth Amendment, as explained by Holmes, J., in Missouri v. Holland, 
252 U.S. 416, 433 (1920) is respected by treaties, although it does very little to 
limit them because the treaty power is ‘delegated to the United States.’ The 
Ninth Amendment has not been judicially discussed in this connection, but it 
seems irrelevant to the treaty power. Space does not permit discussion of the 
nice question, which might have arisen, as to reconciliation with the Eighteenth 
Amendment of treaties like that with Great Britain, 46 Stat. 1761 (1924). This 
permitted foreign vessels to carry liquor as sea stores into our ports, although 
the Amendment had been held to authorize Congress to legislate against such 
— of liquor. Cunard Steamship Co., Ltd. v. Mellon, 262 U.S. 100 

1923). 

107 See several cases discussed by CowLes, TREATIES AND CONSTITUTIONAL 
Law, c. XII (1941); United States v. Pink, 315 U.S. 203, 228 (1942). Cowles 
points out (at 153, n.83 and 251, n.51) that United States v. Minnesota, 270 U.S. 
181 (1926), rests on the same principle, although the Fifth Amendment does not 
apply to protect a state, not being a “person.” 

108 Construction of Long Sault Rapids Dam, 27 Ops. Att’y Grn. 327 (1909); 
discussed by Cowles at 248. 

109 36 Stat. 826, sec. 6 (1910); 18 U.S.C. § 2424 (1948). 

10 United States v. Lombardo, 228 Fed. 980, 981 (W.D. Wash. 1915). The 
Supreme Court affirmed the decision, but on a different ground which did not 
concern the treaty power. 241 U.S. 73 (1916). See Cowles at 249. 

1111950 Report, cited supra note 85, at 41-42. 
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appear to be torn between their deep-seated belief that “The specter 
of a dominant federal state is ominous,’”’"* and an unaccustomed 
anxiety to prevent states’ rights from taking away human rights. 
Thus, after telling how the Supreme Court, in cases like Near »v. 
Minnesota," has used the Amendment to nullify state and municipal 
suppressions of freedom of the press, they say :! 


If valid, the . . . treaty being later in time, will supersede all 
previous decisions of the Supreme Court of the United States. 
If the states retain any rights to legislate, the right of the states 
to enact legislation for the protection of public order and public 
safety may be unlimited, a matter of gravest concern to labor and 
minorities. 

“If valid’’—the whole alarming prediction hangs on those two 
words. How can a treaty be valid, which conflicts with the express 
prohibitions in Section 1 of the Fourteenth Amendment? It is impos- 
sible for me to understand how these eminent lawyers can entertain 
such a supposition for a moment, in view of their recognition of the 
principle enunciated by Mr. Justice Field, which they restate thus:"® 
“Certainly, it [the treaty-making power] does not authorize what the 
Constitution forbids.’’ Certainly there is plenty of firm forbidding in 
“nor shall any State deprive any person of life, liberty, or property 
without due process of law’’ and in the Equal Protection Clause 
which follows. 

Treaties are subject to express prohibitions on the states in the 
Constitution, at least as much as to those which restrict the national 
government. It would be absurd if a treaty could make a state ex 
post facto law constitutional, but not a federal ex post facto law. 
Treaties, as we have seen," are limited by the Due Process Clause 
as to the national government in the Fifth Amendment. A fortiori, 
they cannot relieve the states from the Due Process Clause in the 
Fourteenth Amendment. The Thirteenth Amendment binds both 
nation and states, and nobody supposes that the President and 
Senate can empower either of them to reestablish slavery. 

Therefore, even if some treaty should do what the Hostile Critics 
suppose, and direct the states to impair freedom of speech or religion, 
such a treaty would be just as invalid as if it promised that the City 
of New Orleans would open a slave market. 





12 1950 Report, cited supra note 85, at 45. 

13 283 U.S. 697 (1931). 

14 1950 Report, cited supra note 85, at 41-42. 
us Td. at 17. 

16 Supra note 107. 
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The First Amendment presents more difficulty. Unlike the rest of 
the Bill of Rights, it is not phrased in general terms applicable to all 
branches of the national government and necessarily including the 
treaty power. It begins: ‘‘Congress shall make no law . . .’’ Hence there 
is room for argument that this Amendment restricts only the “‘legis- 
lative Powers” vested in Congress by Article I, and not “the executive 
Power’’ in Article II, which the President and Senate exercise when 
they make treaties. Perhaps the President and Senate, acting to- 
gether, are not “Congress.’”’ Of course such a strict construction of 
that word would leave much more than treaties beyond the reach of 
the First Amendment. Religion, speech, press, and assembly could 
be ruthlessly suppressed by the President alone under his extensive 
war powers or by United States judges through injunctions, and the 
Constitution would say nothing to stop them. If the First Congress 
did leave such a big loophole for despotism when it drafted the First 
Amendment, there is a real cause for anxiety and we had better do 

‘something about it right away. And the remedy ought to be designed 
to prevent, not only abuses of the treaty power, but also abuses of the 
judicial power and tyrannical acts by the President and subordinate 
federal officials. 

However, our immediate concern is with treaties—are they subject 
to the express prohibitions in the First Amendment? Here the Hostile 
Critics do have a good talking-point. After making the disputable 
assertion (to be examined later) that the Covenant articles on freedom 
of religion, speech, and assembly “impair the principles of the First 
Amendment,’’ their argument against the Covenant takes up the 
textual problem raised by “Congress”’ :"7 

There is a clear violation of the prohibition of the Constitution 
if the Senate, acting alone, is embraced in the word “Con- 


If, on the other hand, the Senate, when acting on treaties, is not 
acting as “‘Congress,”’ then there is no prohibition in the Constitution 
against the impairment or destruction of freedom of speech or the 
press by the treaty method; and the field of action by the Presi- 
dent and the Senate in the ratification and approval of treaties 
in this field is unlimited... . 

“Congress’”’ as defined in Article I of the Constitution is both 
Houses. Do the limitations of the First Amendment apply only to 
action by both Houses? Are the Senate and the President |in making 
treaties] free to ignore the First Amendment on the ground that it 
applies only to ‘“Congress’’? 





417 1950 Report, cited supra note 85, at 40-41 (emphasis supplied). 
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Then they suggest a possible distinction between self-executing 
treaties and those which call for statutory implementation :"* 

Possibly a treaty cannot authorize Congress to limit freedom 
of speech and press . . . But can the treaty, itself, limit freedom 
of speech in self-executing provisions that do not require legisla- 
tion by Congress? 

Finally, their remedy for the possible loophole in the First Amend- 
ment is to cripple the treaty power by their proposed constitutional 
amendments, which I discussed earlier: 

Is it not imperative . . . that we consider amending the Con- 
stitution to provide that a treaty shall not become domestic law 
in this country except to the extent made so by Congress, in order 
to subject all legislation by Congress to the constitutional limi- 
tations contained in the First Amendment? 

Very interesting legal questions are raised by the passages quoted. 
Long consideration of them has led me to three conclusions. 

First. A much better remedy than that proposed is at hand, if 
there be any serious likelihood of this loophole in the First Amend- 
ment. Go straight for the trouble. Make it unmistakably clear that 
neither Congress nor any other department of the national govern- 
ment can do anything to interfere with the freedoms there set forth. 
This simple remedy will have a double advantage over tinkering 
with the treaty power: it will also protect these vital freedoms against 
arbitrary action which has nothing to do with treaties; and it will 
not operate in all sorts of unforeseeable ways to prevent treaties 
from dealing effectively with pressing international problems which 
have nothing to do with human rights.'*° Instead of burning down the 
barn to get rid of rats which may not be there after all, just sprinkle 
some rat-poison around. 


Second. Even if the First Amendment does not apply to treaties, 
probably no grave harm will result. Perhaps some minor restraints 
on speech and publication might get into a treaty, because of failure 
to realize its exact effect at the time of its adoption; but as soon as 
these became apparent, Congress could easily excise them from our 
domestic law by a later statute.’2! Big encroachments on our funda- 
mental freedoms are extremely unlikely to get into domestic law at 
all. There is a political reason for this optimism, and a legal reason. 

"8 1950 Report, cited supra note 85, at 41. 

0° Supra pages 431-432. 


20 Supra page 431. 


_™ Chinese Exclusion Case, 130 U.S. 581 (1889). The statute might technically 
—_ Nae treaty (see supra note 104), but a complaint by the other nation would 
y. 
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As a concrete illustration of the big encroachments the Hostile 
Critics have in mind when they urge the press to protest against 
the Covenant because “there is no prohibition in the Constitution 
against the . . . destruction of freedom of speech or press by the treaty 
method,’’!”? imagine some foreign dictator negotiating a treaty with 
the United States, under which both countries are to have a rigid 
and permanent censorship of all newspapers and books. 

The President who would be willing to sign such a treaty would be 
utterly different from any President we ever had. His tyrannical 
instincts could hardly have been concealed from the press during the 
whole of his earlier career. How much chance would such a man have 
of being nominated? How much chance of going through the pitiless 
publicity of acampaign and getting elected? But suppose he has reached 
the White House and succeeded in getting another despot confirmed by 
the Senate as Secretary of State. Then the vicious treaty is signed. 
So far, so bad. Yet the treaty still has to get by the Senate. The history 
of past treaties indicates that any substantial amount of public 
opinion against a treaty will be reflected in more than a third of the 
Senators. Here, by hypothesis, is a treaty which cuts down the free- 
dom of every newspaper, magazine, book publisher, and author in 
the country—the very interests which can best express their opposi- 
tion. The churches would be similarly aroused by a treaty attacking 
freedom of religion. Ratification in the face of such a storm would 
be far outside the range of practical politics. 

How much weight ought to be given to the objection that we can 
not rely on the Senate to uphold freedom of the press and our other 
fundamental rights because the Constitution (in Article II, Section 
2) requires, not approval by 64 Senators (two-thirds of the entire 
number of 96), but only that “two thirds of the Senators present 
concur . . .”’? Therefore, as several of the Hostile Critics point out, 
“Since 49 Senators constitute a quorum,™ theoretically at least, 33 
Senators could ratify a treaty.’’ Another says:'* ‘This, of course, 
permits ratification by . . . one-third of the Senators, who, moreover, 
may come from sparsely settled states and represent even less than 
one-third of the people!’ 

Such assertions are mathematics, not politics. The nightmare of a 
highly controversial and obviously tyrannical treaty being jammed 

12% See 1950 Report as quoted supra page 440. 

123 1950 Report, cited supra note 85, at 16. See also Holman, Treaty Law- 


Making: A Blank Check for Writing a New Constitution, 36 A.B.A.J. 707, 709 


(1950). 
14 U.S. Const. Art. I, § 5: “...a Majority of each shall constitute a Quorum 


to do Business... .” 
1% Ober, supra note 88, at 719. The words “two-thirds of the one-half which 


constitutes a quorum, or” are omitted from the quotation above. 
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through a rump session of the Senate against the overwhelming 
wishes of both Senators and voters is quite remote from real life in 
the Capitol. Ratification of any treaty is “not done in a corner.”’ The 
day for voting is known well ahead. If only 33 Senators favor the 
treaty, and 63 oppose it, why should every supporter be present at 
this queer snap-vote and only 16, a bare quarter, of the adversaries? 
Where are the other 47? It needs only one added vote to smash the 
treaty. Surely, a dozen more Senators can be summoned by a little 
telephoning, while the 16 in the Chamber engineer a filibuster. Mean- 
while, every newspaper in the United States will carry gigantic head- 
lines, blasting the 33 advocates of censorship for their nefarious 
scheme to “pull a fast one,” and remind them that United States 
Senators are not elected for life. 

The truth is that legislators and office-holders in free countries 
possess all sorts of enormous powers which will never be used, because 
they are controlled by what Dicey calls internal sanctions.’ They 
exercise their authority in accordance with their character, which 
is itself moulded by the circumstances under which they live, includ- 
ing the moral feelings of the time and the society to which they belong. 
So love for fundamental freedoms is a part of ourselves and those 
whom we elect. 


If {an omnipotent] legislature decided that all blue-eyed 
babies should be murdered, the preservation of blue-eyed babies 
would be illegal; but legislators must go mad before they could 
pass such a law, and subjects be idiotic before they could sub- 
mit to it.!27 


Parliament, being unrestrained by any constitution, has power to 
repeal the Habeas Corpus Act any day. It can, but it won’t. King 
George and the Labor Cabinet can dismantle the British Navy, with- 
out needing any statute. They can, but they won’t. President Truman 
has complete constitutional “‘Power to grant . . . Pardons for Offences 
against the United States . . .’” Hence he might turn every prisoner 
in Alcatraz loose tomorrow, and nobody on earth could prevent him. 
He can, but he won’t.!* And so, if the narrow interpretation of the 





_% Dicey, Law or THE ConstTITUTION 77-79 (8th ed. 1915). On internal sanc- 
tions, see also Chafee, Legal Problems of Freedom of Information in the United 
Nations, 14 Law & Contemp. Pros. 545, 576 (1949). Bagehot points out that the 
legislature can exert indirectly many restraints on executive power which is 
legally absolute. The English Constitution, 5 BaceHot, Works 136-137 (Barring- 
ton ed. 1915). 

— Stephen, Science or Eruics 143, (2d ed. 1907) quoted by Dicey at 


428 See the argument of Sir Robert Heath, A. G., to the King’s Bench in the 
Case of the Five Knights, 3 How. St. Tr. 1, 45-46 (1627): 

No doubt but the King’s power is absolutely over his coins; but if he then 
shall command his coin be turned to brass or leather, I confess it were incon- 
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First Amendment be sound, the President and two-thirds of the 
Senators present can adopt a treaty which calls for censorship of the 
press. They can, but they won’t. If they would, they wouldn’t be 
where they are. That sort of thing just doesn’t happen in this kind of 
country. 

However, let us suppose that a treaty with an evil purpose like 
censorship of the press has been signed and duly ratified, after some- 
how overcoming the political obstacles which I have been describing. 
Even so, a legal obstacle now stands in the way. The treaty obviously 
needs some implementation by statutes. If it is not self-executing, 
such legislation is indispensable to make the treaty enter into domestic 
law. (Disregard possible state implementation; it raises no question 
of the First Amendment, and will be nullified by the Fourteenth as a 
deprivation of “liberty’’ without due process of law.'**) So the treaty 
promises that Congress will establish peacetime censorship of all 
newspapers and books. Till that promise be performed, nothing what- 
ever happens. The American press remains as free as it is today. And 
the promise cannot be performed, for this the First Amendment does 
forbid. “Congress shall make no law . . . abridging the freedom . . . of 
the press . . .”” An Act of Congress establishing censorship is surely 
a “law’’ and it surely abridges. Whether Congress acts under a treaty 
or not is immaterial. The treaty perhaps gets under the wire of the 
Constitution, but the implementing legislation knocks into it hard. 

Therefore, the contention that treaties are not restricted by the 
First Amendment is completely irrelevant to the Covenant. By my 
basic assumption, the Covenant will not be self-executing in the 
United States.” If any of its provisions do really “impair the prin- 
ciples of the First Amendment,’ no harm will be done. Unless 
embodied in our domestic legislation, they are empty promises. Since 
the First Amendment, however construed, says there cannot be any 
such domestic legislation, the Covenant pro tanto affects nobody in the 
United States. 

Still, self-executing treaties demand consideration because of their 





venient; but if the king would do it, the answer that I can make is, that he 

would not undo the kingdom . . . [The] king may pardon all traitors and felons 

... But shall any say, The king cannot do this? No, we may only say, He will 

not do this. .. . Inheritances are to be decided upon trial, the king may exempt 

private men from being of a Jury; but if he exempt all men, who shall try our 
causes? for it is to be presumed, that he will not do it. 

129 Supra pages 438-439. 

180 In this one respect, I agree with the 1950 Report as quoted in this text 
supra page 441: ‘Possibly a treaty cannot authorize Congress to limit speech 
and press . . .” except that the sentence might well begin with ‘Very probably.” 
131 Supra pages 395-399. 

182 1950 Report as quoted in this text supra page 440. 
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frequency and as a momentary concession to the firmly rooted view 
of the Hostile Critics, which puts the Covenant in this class (contrary 
to my basic assumption). 

Return to the supposed treaty for a rigid censorship of newspapers 
and books. Consider it outside the reach of the First Amendment qua 
treaty; and regard it as becoming “the supreme Law of the Land” as 
soon as it is ratified by the Senate. How much more harm will it do 
than if it were not self-executing? A censorship to be effective requires 
censors. Hundreds of them will be needed for a nationwide coverage 
of newspapers, magazines, and books. Unless a “law’’ creates these 
new offices, the President will have no power to fill them. Unless a 
“Jaw’’ fixes their salaries and another “law’’ appropriates the money, 
the censors will get no pay. How long will they work for nothing? 
Suppose a number of zealous volunteers somehow start ordering 
newspapers to black out half a page here and there, and the New 
York Times prints what it was told not to. Without a “law,” nobody 
can be punished. Thus a great deal of legislation will be required for 
this treaty, whether self-executing or not. All of it will be nullified 
by the First Amendment. 

Perhaps a limited amount of suppression could take place under 
the treaty itself, without any statutory implementation. For instance, 
a clause might declare a newspaper issued in defiance of the censor’s 
orders to be nonmailable, and postmasters might thereby be bound 
to let tons of the New York Times pile up in the Times Square Post 
Office. But they could not destroy them without a “law.’”’ Nobody 
could be punished for depositing them in the mails without a “law.”’ 
And those “laws’’ Congress “shall not pass.’’ Demoralization and 
indignation would go on increasing until Congress superseded the 
treaty by a new postal statute, which the despotic President would 
not dare veto (if he has not yet been thrown out by the voters). 

Because any tyrannical treaty seems likely to contain a large prom- 
issory element, its harmfulness will depend greatly on the attitude of 
the House of Representatives. No implementing statutes can be 
passed if a majority of the House detests the treaty, and this ma- 
jority can initiate remedial legislation to wipe out oppressive self- 
executing clauses. A wicked treaty might cause trouble for a while, 
but what counts in the long run is Congress as a whole. 


Third. Although up till now I have discussed the consequences of 
the supposed loophole in the Constitution, I feel reasonably sure that 
there is no loophole at all. The Supreme Court will probably hold a 
treaty invalid if it does what the First Amendment forbids. This 
conclusion rests on five reasons. 
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(1) The words which stand out most emphatically in the opening 
of the First Amendment are ‘‘no law.’’ Hence it is arguable that 
“Congress’”’ be broadly construed to embrace all the authorities 
which ‘“make’’ any sort of “law’’ for the nation. When the “law” 
happens to be a statute, it is not quite correct to say that both Houses 
of Congress “make’’ the law. The President does so too, since his 
signature is indispensable except when his veto is overriden.'** Conse- 
quently, the law-making authorities then comprise the House of 
Representatives, the Senate, and the President. Although the Presi- 
dent is not “‘Congress’’ in the strict sense of that word, would anybody 
seriously deny that he is bound by the First Amendment while 
exercising his law-making power of signing or vetoing a bill which 
limits freedom of speech or press? President Truman plainly felt 
so bound while deciding to veto the Internal Security Act of 1950: 
“The course proposed by this bill . . . would make a mockery of the 
Bill of Rights and of our claims to stand for freedom in the world.” 

Now, a treaty is also a “law’’ (under Article V1). Here the President 
and the Senate “‘make’”’ it and the House drops out. If the three of 
them are “Congress’’ within the First Amendment, might not the 
Court say that the greater includes the less and two of them are also 
“‘Congress’’ when engaged in the process of law-making? It would 
be rather absurd if the President is bound by the Amendment when 
he “‘makes’’ law by signing a bill, and not bound when he “‘makes”’ 
law by signing a treaty, which has wider possibilities of operation 
than the bill. In neither case is the President strictly “Congress,” 
but if the word can be read broadly for statutes, why should it be 
read narrowly for treaties? The same reasoning applies to bind the 
Senate in both types of law-making. 

In short, the word “Congress’’ may serve to emphasize the federal 
nature of the authorities who “shall make no law,”’ instead of putting 
freedom of religion, speech, press, and assembly at the mercy of 
those who make federal law otherwise than by Act of Congress. 


(2) The legislative history of the First Amendment gives some 
support to this interpretation. It was originally drafted by Madison 
in the House as three separate proposals—on religion; press; assembly 
and petition. These were to be inserted in Section 9 of Article I among 





133 U.S. Const. Art I § 7. The Pocket Veto Case, 279 U.S. 655 (1929), is very 
significant. See also Edwards v. United States, 286 U.S. 482 (1932). 

14 N.Y. Times, Sept. 23, 1950, p. 6. Although the veto message on the McCar- 
ran Bill does not expressly mention the First Amendment, it contains several 
references to freedom of speech and press and speaks of “a serious Constitutional 
question.” 
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the express prohibitions which, I think, apply to all activities of the 
federal government, including treaty-making;* and they were 
phrased in the same general terms without mentioning Congress. 
They read: 

The civil rights of none shall be abridged on account of religious 
belief or worship, nor shall any national religion be established, 
nor shall the full and equal rights of conscience be in any manner, 
or on any pretext, infringed. 

The people shall not be deprived or abridged of their right to 
speak, to write, or to publish their sentiments; and the freedom 
of the press, as one of the great bulwarks of liberty, shall be 
inviolable. 

The people shall not be restrained from peaceably assembling 
and consulting for their common good; nor from applying to the 
Legislature by petitions, or remonstrances, for redress of their 


grievances. 


The states were also to be bound, for another amendment, for inser- 
tion in Article I, Section 10, was introduced by Madison on the same 
day, June 8, 1789:'%7 


No State shall violate the equal rights of conscience, or the 
freedom of the press, or the trial by jury in criminal cases. 


Madison’s draft went to a special committee which reduced the 
first group of three clauses to two by combining the freedoms of 
press and assembly, and made other revisions. The language was still 
applicable to the federal government in general. 

The first proposal was now to insert in Article I, Section 9, the 
words:'** “‘no religion shall be established by law, nor shall the equal 
rights of conscience be infringed.’’ When this came up for considera- 
tion in the Committee of the Whole on August 15, 1789,'** 


Mr. Maptson said, he apprehended the meaning of the words 
to be, that Congress should not establish a religion, and enforce 
the legal observation of it by law, nor compel men to worship 
God in any manner contrary to their conscience. Whether the 
words are necessary or not, he did not mean to say, but they 
had been required by some of the State Conventions, who seemed 
to entertain an opinion that .. . the clause of the Constitution, 
which gave power to Congress to make all laws necessary and 
proper to carry into execution the Constitution, and the laws 
made under it, enabled them to make laws of such a nature as 


1% See supra page 437 and note 105. 

1% 1 ANNALS oF Cona. 434 (June 8, 1789) (1834 ed.). 

87 Td. at 435. 

48 Td. at 728 (Aug. 15, 1789). 

439 Td. at 730. In order to make Madison’s second sentence parse, I have omitted 
his word “under” where the dots occur. 
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might infringe the rights of conscience, and establish a national 
religion; to prevent these effects he presumed the amendment 
was intended, and he thought it as well expressed as the nature 
of the language would admit. 


Huntington of Connecticut, which still had a state church, feared 
“that the words might be taken in such latitude as to be extremely 
hurtful to the cause of religion.’’ For instance, they might make it 
impossible for a United States court, under its diversity jurisdiction, 
to enforce the obligations of a member of a congregation to contribute 
to the support of ministers or building a meeting-house. Madison 
suggested that to reinsert “‘national’’ before “‘religion’’ took care of 
this objection, but Livermore of New Hampshire was not satisfied :“ 
“He thought it would be better if it were altered and made to read 
in this manner, that Congress shall make no laws touching religion, 
or infringing the rights of conscience.’’ This insertion of “Congress” 
was then approved. 

However, no such change was made in the next clause, which was 
' approved in general terms as reported :!*! ‘The freedom of speech and 
of the press, and the right of the people peaceably to assemble and 
consult for their common good, and to apply to the Government for 
redress of grievances, shall not be infringed.’’ The Committee of the 
Whole then rose and reported progress. 

The restriction on the states was considered two days later. 
Tucker of South Carolina objected: 


This is offered, I presume, as an amendment to the Constitu- 
tion of the United States, but it goes only to the alteration of 
the constitutions of particular States. It will be much better, I 
apprehend, to leave the State Governments to themselves, and 
not to interfere with them more than we already do; and that is 
thought by many to be rather too much. I therefore move, sir, 
to strike out these words. 


After the defeat of Tucker’s motion and some revision the clause was 
adopted for insertion in the next section of Article I, as follows: 


The equal rights of conscience, the freedom of speech or of the 
press, and the right of trial by jury in criminal cases, shall not be 
infringed by any State. 


When the report of the Committee of the Whole was discussed 





40 1] ANNALS OF Conga. 731 (Aug 15, 1789) (1834 ed.). 


M41 Td. at 731, 747. 

“2 Td, at 756 (Aug. 17, 1789). The select committee had revised Madison’s 
draft, supra note 137, by changing “violate” to “infringe” and “‘or’’ twice to 
‘nor’; also after “freedom’’ it inserted “of speech, or.” 
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in the House on August 20, the clause on freedom of religion was 
adopted as amended by Fisher Ames of Massachusetts, and read: 


Congress shall make no law establishing religion, or to prevent 
the free exercise thereof, or to infringe the rights of conscience. 


The two other significant clauses apparently remained as reported. 

That is all I have been able to discover. Obviously there is a time- 
gap in which the clause on press and assembly was merged with the 
clause on religion, and it was decided to submit the resulting First 
Amendment as one of several additions to the Constitution rather 
than as an insertion in Article I, Section 9. During the same gap, 
the clause restricting the states must have been abandoned. Possibly 
these three important changes were made by the drafting committee 
which was directed by the House on August 22 to arrange the amend- 
ments, including a resolution for their submission to the state legis- 
latures for ratification.’ It comprised Benson of New York, Sherman 
of Connecticut, and Sedgwick of Massachusetts. We should prob- 
ably have the whole story if we could see the report of these three 
Representatives on August 24, to which the House agreed without 
any changes.’ The debates in the Senate add nothing to our knowl- 
edge. At all events, on September 25 the Senate concurred in the 
First Amendment in the form that it now has,' and it went on 
its travels, until it took its place on December 15, 1791, at the fore- 
front of the Bill of Rights in our Constitution. 

The debates indicate that the draftsmen of the First Amendment 
had four significant points in mind: (1) They were trying to take care 
of a specific objection to the Constitution which had been raised 
in the ratifying conventions, concerning the power of Congress. 
(2) They wanted to distinguish protection against the federal govern- 
ment from protection against the states, which were to be restricted 
by a different Amendment, eventually abandoned. (3) They did not 
want their solicitude over abuses of federal power to be phrased so 
loosely as to block legitimate suits in the federal courts. (4) They were 
greatly concerned over the form which the amending process in 
Article V ought to take, whether alteration of the text of the docu- 

“3 ] ANNALS OF Cona. 766 (Aug. 20, 1789). 

4 Td. at 778 (Aug. 22, 1789). The House Journal for the First Congress (in the 
Harvard Law School Treasure Room) supplies nothing significant as to the various 
drafts. Another mystery is the reference to seventeen articles coming from the 
House to the Senate on August 25th (id. at 72), although only twelve amendments 
were submitted to the states one month later. What became of the other five? Of 


course, two of the twelve were not ratified. These did not concern human rights. 
1 Srat. 97 (1789). 


M451 ANNALS oF Cona. 779 (Aug. 24, 1789). 
8 Td. at 88 (Sept. 25, 1789). 
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ment of 1789 or additions to it; they started with the former method 
and ended with the latter, and the language they used must be judged 
accordingly. 

One thing that the draftsmen did not have in mind, so far as I 
can find, was the treaty power. But, if they had thought about treaties 
in connection with freedom of religion or press, I do not believe that 
they would have been willing to give the President and Senate a free 
hand. Probably the First Congress would have phrased the First 
Amendment so as to leave no doubt that it does restrict treaties as 
well as ordinary legislation. The same attitude would have been 
taken toward other conceivable interferences with these vital free- 
doms, such as Presidential proclamations under the war power and 
court injunctions, if anybody had known about them. In short, I 
surmise that the word ‘‘Congress’’ was used because the most obvious 
form of governmental control over the mind is legislation, but without 
any intention to differentiate between statutes and other forms of 
suppression. The framers and the state conventions just did not hap- 
pen to think of anything but Acts of Congress as a threat to the free 
spirit of man. 

(3) United States judges have often regarded themselves as bound 
by the First Amendment. There are not the difficulties which Repre- 
sentative Huntington of Connecticut feared in 1789 about their 
adjudicating matters of church property;!’ this has often been done 
because it is felt not to be “prohibiting the free exercise”’ of religion.“ 
But the question of abridging ‘‘the freedom of speech and of the press”’ 
has arisen in many federal suits to enjoin libels and other tortious 
publications, in which no Act of Congress was involved.'*® Neverthe- 
less, the Supreme Court and the inferior courts considered them to 
present a constitutional issue,° and proceeded to discuss it. Never, 
so far as I know, did a judge say anything to support the suggestion 
of the Hostile Critics that the word ‘“‘Congress’’ in the First Amend- 
ment confines its prohibitions to the legislative power. On the con- 
trary, such cases necessarily involve a broad interpretation of both 

47 1 ANNALS oF Cona. 730 (Aug. 15, 1789). 

48 Examples are Terrett v. Taylor, 9 Cranch 43 (1815); Pawlet v. Clark, 9 
Cranch 292 (1815); Smith v. Swormstedt, 16 How. 288 (1853). See 7 U.S. Sup. 
Cr. Dic. 5435 (1928) sub “Religious Societies.” 

49 A judicial decision applying an Act of Congress would be part of the “law” 
made by “Congress,” even under a strict interpretation of the First Amendment. 
See Gelpcke v. Dubuque, 1 Wall. 175 (1863). 

16@ Gompers v. Buck’s Stove & Range Co., 221 U.S. 418 (1911); Coeur d’Alene 
Mining Co. v. Miners’ Union, 51 Fed. 260 (Idaho 1892); Montgomery Ward v. 
Dealers Ass’n, 150 Fed. 413 (S.D. 1907); Citizens’ Light Co. v. Montgomery 


Light Co., 171 Fed. 553 (Ala. 1909); Willis v. McConnell, 231 Fed. 1004 (Ala. 
1916). 
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“Congress’”’ and “law.’’ If the First Amendment restricts judges 
while making decisions, it restricts the President and the Senate 
while making treaties. 


(4) The Fifth Amendment ought to remove any lingering doubts 
that treaties must not do what the First Amendment forbids. During 
the past quarter century since Gitlow v. New York, the Supreme 
Court has solidly established that “‘liberty’’ in the Due Process Clause 
of the Fourteenth Amendment embraces all the freedoms in the First 
and protects them against every branch of the state governments, 
not merely against legislatures. The Due Process Clause in the Fifth 
Amendment has virtually the same wording and it surely restricts 
every branch of the national government, including the treaty power 
as we have seen." There is no good reason why “liberty” here has a 
narrower meaning. Consequently, the Fifth Amendment prevents 
the President and the Senate from making treaties which arbitrarily 
deprive persons of “‘liberty’’ of religion, speech, press, assembly, or 
petition. If the word ‘Congress’ does create a loophole in the First 
Amendment, then the Fifth fills up that loophole. 

The only possible objection to this argument is that the specific 
prevails over the general. It may be said that the area which the 
First Amendment intentionally left untouched ought not to be cov- 
ered by the simple word “‘liberty’’ in the Fifth. But “intentionally” 
begs the question. The account of the history of the First Amend- 
ment shows that ‘Congress’? was not inserted for the deliberate 
purpose of allowing the President and the Senate to interfere with 
freedom of religion, but because national legislation was the only 
form of interference that occurred to the ratifying conventions, and 
the draftsmen meant to take care of that. They never expressed any 
intention to exempt suppression by other methods and other agencies. 
On the contrary, they thought for a time of prohibiting suppression 
by the states, which demonstrates the width of their solicitude for 
spiritual and intellectual liberty. If the courts invoke the Fifth 
Amendment to clear up the ambiguity which was inadequately left 
in the First, they will not be defeating the underlying purpose of the 
framers of the whole Bill of Rights, but furthering that purpose. 
Since the Gitlow case in 1925, it is no longer possible to contend that 
there is nothing in the Constitution which prohibits a treaty from 
limiting religion and the press. If the Covenant is really a “‘bold 





181 268 U.S. 652 (1925). See Fiske v. Kansas, 274 U.S. 380 (1927); Stromber; 
v. California, 283 U.S. 359 (1931); Near v. Minnesota, 283 U.S. 697 (1931); an 
many later decisions. 


2 Supra notes 107, 108. 
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challenge to our fundamental freedoms,’ then the Supreme Court 
will not be helpless. There is no need whatever to cripple the treaty 
power for the sake of saving the Bill of Rights. 

(6) The strongest reason of all against the suggested lopsided 
interpretation of the First Amendment is that the Supreme Court 
does not look at the Constitution in this picayune and pernickety way. 
After ali that the Court has said about the great value of religious 
liberty and about the indispensability of open discussion in a self- 
governing nation, it will not let a single word ‘Congress’ subject 
those freedoms to destruction. There is no common sense in only 
protecting them against Acts of Congress, and the Court can find 
plenty of technical reasons (like the four I have set forth) for avoiding 
an artificial and injurious construction of one of the greatest clauses 
in the Constitution. How absurd the Constitution would be if it 
imposed an unfailing regard for the precious liberties in the First 
Amendment upon every state authority and upon the fountainhead 
of power in the national government, and yet raised no barrier to 
‘stop an army captain from closing down a newspaper or an over- 
zealous F.B.I. recruit from breaking up a peaceful meeting, or a 
treaty from establishing a national church and censorship of the 
press. It just can’t be so. The Justices never forget “that it is a con- 
stitution we are expounding.’’"** When they construe the First Amend- 
ment as applied to the treaty power, they will not be dissecting a 
frozen chunk out of a dead body, but endeavoring to produce har- 
monious adjustment among the various parts of a living organism 
of government. Congress cannot be severed from the executive power, 
as this narrow interpretation requires, and viewed in lonely isolation. 
Every department of the national government draws its strength 
from Congress. Even the President, the Vice-President, and the 
members of the Supreme Court have their salaries fixed and appro- 
priated by law and their safety protected by law. Every other officer 
and judge, in addition, has his office created and his powers regulated 
by Act of Congress. So the Court, I confidently believe, will think 
that “Congress” in the First Amendment was used as the central 
symbol of the entire ruling force of the nation. It will remember what 
spiritual and intellectual freedoms mean for our lives and the func- 
tioning of federal, state, and local governments instead of scrutinizing 
one phrase ‘‘Congress’’ with the microscopic eye which Portia and 
the Doge of Venice cast upon ‘‘pound of flesh’’ in the hard bargain 
made by Shylock. The Constitution is not a place where judges hunt 


483 1950 Report cited supra note 85, at 40. 
14 Marshall, C. J., in McCulloch v. Maryland, 4 Wheat. 316, 407 (1819). 
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out flaws as they sometimes do in a contract of employment or a 
criminal statute or a will which tries to tie up property for generations. 
I conceive of the United States of America in these sentences by 
Edmund Burke:'* 


The state ought not to be considered as nothing better than a 
partnership agreement in a trade of pepper and coffee, calico or 
tobacco, or some other such low concern. . . It is a partnership 
in all science, a partnership in all art, a partnership in every vir- 
tue and in all perfection. As the ends of such a partnership 
cannot be obtained in many generations, it becomes a partner- 
ship not only between those who are living, but between those 
who are living, those who are dead, and those who are to be born. 


The conclusion has now been reached that treaties are subject to 
all the express prohibitions in the Constitution.“* Just what the 
Supreme Court would say if the United States were disastrously 
defeated in a war and we had a renunciation of some vital constitu- 
tional provisions rammed down our throats as a result of uncondi- 
tional surrender, I do not know. Fortunately, no such sad problems 
are presented by the Covenant. 

Our next step is to return to the Covenant and ask whether it 
promises anything which our national government is forbidden to do. 
Only what Holmes calls “an intelligence fired with a desire to per- 
vert’”*’ could find in the Covenant any phrase which is expressly 
prohibited by any clause of the United States Constitution. 

The provisions contained in Articles 3-18 are of two sorts for present 
purposes—descriptions of the rights, and permissive qualifications. 
The first sort occurs in each of these articles. It defines one or more 
fundamental human rights, which the signatories promise to ensure. 
I have already shown™* that most of these rights are guaranteed by 
our Constitution.“® Nothing in that document as now amended 
expressly forbids Congress to protect the right to life and physical 
safety; abolish slavery; wipe out arbitrary arrest and detention; 





1% REFLECTIONS ON THE REVOLUTION IN FRANCE, 3 BuRKE, Works 359 
(Boston, 1899). 
16 That there may also be some implied limitations is indicated by United States 
v. Minnesota, supra notes 102, 107; and by some of Field’s language, quoted supra 
note 100. Although a treaty can distribute federal and state powers in a manner 
required by national participation in foreign affairs, it probably cannot treat the 
states outrageously or wreck our “indestructible Union, composed of indestruc- 
tible States.”’ Chase, C.J., in Texas v. White, 7 Wall. 700, 725 (1868). 
1487 Paraiso v. United States, 207 U.S. 368, 372 (1907). 
68 Supra pages 402-412. 
18° Although some of the protection, e.g., against individuals, may be reserved 
to the states for domestic legislation, that is irrelevant to the scope of the treaty 
wer and will only concern us when we come to Article 43 on Federal States. 
ust now we are dealing only with express prohibitions. 
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promote interstate freedom of movement and residence; refrain from 

arbitrarily expelling aliens; ensure a fair trial; abstain from enacting 
ex post facto laws; protect freedom of religion, speech, press, assembly, 
and association; and finally accord equal protection of the law. In- 
stead of prohibiting such action, the Constitution directs or authorizes 
Congress to do every one of those things. And as for the human rights 
in the Covenant which are omitted from our Bill of Rights, like 
absence of imprisonment for debt and a free choice of intrastate 
residence, the only present constitutional barrier against domestic 
legislation on those subjects is lack of affirmative federal power— 
a lack which is plainly cured when a treaty is involved. 

Many (but not all) of the Covenant articles also have a second 
sort of provisions, namely, one or more qualifications of the particular 
described freedom. Otherwise, we should have a set of absolute 
rights, which would produce an intolerable situation in any rational 
society. If the promises in the Covenant were framed without quali- 
fications, like the ideals in the Declaration, no nation would ratify 

‘the Covenant unless its rulers were foolish or dishonest or both. 

It is essential to keep steadily in mind the basic nature of the 
Covenant, while considering its constitutionality. As I explained at 
the outset,’®° the Covenant is not a revision of the Bill of Rights of all 
countries, but a promise by one nation to other nations that it will 
not fall below specified minimum standards of liberty. This is the point 
on which I differ most sharply from the Hostile Critics. Everything 
in the Covenant, as I read it, shows that it is merely a floor above 
which any nation may rise if it wishes or its constitution so requires. 
For the Hostile Critics it is a ceiling which keeps human rights down; 
or worse yet, it is a shallow tunnel through which the signers will 
have to crawl on their bellies, unable to sink an inch lower or rise 
an inch higher. The Covenant is not the sort of compact which defines 
international obligations with absolute rigidity, like a navigation 
treaty which says every buoy to the right of the channel shall be a 
red nun and every buoy to the left of it a black can, and each suc- 
cessive buoy as you enter the harbor must be numbered 1, 3,5... 
and 2, 4,6... and in no other way whatsoever. Such a view is incon- 
sistent with the whole purport of the Covenant and it is flatly repu- 
diated by Article 18(2), already discussed.' That article plainly 
shows that the Covenant is an international promise to maintain a set 
of minimum standards and nothing else. If a nation chooses to set 





160 Supra page 390. On the Covenant as a set of minimum standards, see also 
pages 400, 402, and note 24. 


61 Supra note 24. 













































May] UN COVENANT ON HUMAN RIGHTS 455 


higher standards of freedom by its constitution, as we do, or only 
by its statutes and decisions, as the British do, there is not a word in 
the Covenant which compels or obligates that nation to change its 
constitution or its laws. The Covenant is like a treaty providing for 
a 45-hour week. This is obviously violated by a country which toler- 
ates a 50-hour week in its factories, but, by the reasoning of the 
Hostile Critics, it is also violated by a country where people work 
only 35 hours. Consequently the treaty would supersede our Fair 
Labor Standards Act with its 40-hour week.'® Just as soon as one 
recognizes that the Covenant is a floor and not a ceiling, all ob- 
jections to its constitutionality are sure to be baseless. 

The purpose of the qualifications in Articles 3-18 is plain. They 
simply inform a signatory nation how far it can restrict the broadly 
defined freedoms without violating its international promise. The 
qualifications are merely optional.’ No nation is obliged to pass any 
of the laws which the Covenant permits. The Covenant does not say 
those laws will be valid domestically. All it says is that the nation 
will not break its international promise if such laws are passed. For 
example, the right to life in Article 3 is qualified by permission to have 
capital punishment “for the most serious crimes.’’ So a nation is not 
breaking its promise to protect life if it penalizes murder by electro- 
cution. Neither will the United States be acting in bad faith if capital 
punishment is abolished by a state, e.g., in Wisconsin, Rhode Island 
and Maine today. Suppose that an amendment to our Constitution 
forbade the death penalty throughout the nation. This would not 
render unconstitutional the option in Article 3; it would simply pre- 
vent us from exercising the option. The Covenant says the death 
penalty does not violate our international promise, but it has nothing 
to do with the question whether it violates our Constitution. That 
is our affair. 

In short, an American law restricting human rights must today be 
able to surmount one obstacle, namely, our own Bill of Rights. If 
the Covenant be ratified, then such a law will have to surmount two 
obstacles, the Covenant and the Bill of Rights. When it falls within 
a permissive qualification in the Covenant, the law will not be a 
breach of international good faith, but the second obstacle still 
stands unaffected. The law will have to comply with the Bill of Rights 
in order to be valid and enforceable in this country. 

18 29 U.S.C.A. §§ 201-219. This unsound attitude is illustrated by the passage 


omen supra note 114, declaring that the Covenant will supersede Supreme 
ourt decisions under the Fourteenth Amendment. 


183 See Chafee, Legal Problems of Freedom of Information in the United Nations, 
14 Law & Contemp. Pros. 545, 567-570 (1949). 
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In order to make these principles unmistakably plain, I shall show 
that they hold good for the two articles in the Covenant which have 
been subjected to the bitterest charges of unconstitutionality— 
Article 14 on freedom of expression and Article 2 on a state of emer- 
gency. In most other articles,“ the restrictions which a nation may 
have if it wishes have long been familiar in this country. For instance 
the right to life is qualified to permit self-defense (Article 3); and the 
right against compulsory labor to permit the passage of a draft law 
(Article 5). The right to a public hearing on any criminal charge 
may be denied when the accused is a juvenile (Article 10). Our courts 
have frequently upheld and applied such limitations on fundamental 
human rights. But Articles 14 and 2 do set forth optional restrictions 
which, although to some extent customary or at least valid in the 
United States, are so broadly described that they might conceivably 
spill over the constitutional boundaries of both the domestic powers 
and the treaty power. 


Article 14. 1. Everyone shall have the right to hold opinions 
without interference. 

2. Everyone shall have the right to freedom of expression; 
this right shall include freedom to seek, receive and impart infor- 
mation and ideas of all kinds, regardless of frontiers, either 
orally, in writing or in print, in the form of art, or through any 
other media of his choice. 

3. The right to seek, receive and impart information and ideas 
carries with it special duties and responsibilities and may there- 
fore be subject to certain penalties, liabilities, and restrictions, 
but these shall be such only as are provided by law and are neces- 
sary for the protection of national security, public order, safety, 
health or morals, or of the rights, freedoms or reputations of others. 
This article (formerly 17), which is more fully discussed elsewhere,’ 

has received prolonged thought from three different bodies in the 
United Nations. The Sub-Commission on Freedom of Information 
and of the Press, comprising twelve experts from different countries, 
made a draft in January, 1948, which was adopted by ten members. 
The Czech member abstained for stated reasons, but he voted in 
favor of separate paragraphs as they were approved. (He was selected 





14 1950 Report cited supra note 85, at 30-31 and 44, also objects to the bianket 
limitations in the articles on freedom of religion (13), the right of peaceful assembly 
(15), and the right of association (16). It is unnecessary to discuss these since the 
main issue is the same as for Article 14. 

166 Chafee, Legal Problems of Freedom of Information in the United Nations, 
14 Law & Conremp. Pros. 545 (1949). The Appendices at 581 give the texts of 
all previous drafts of the article. This article was published before the Human 
Rights Commission made the — draft in 1950, but the new words (italicized 
in the text above) substantially correspond to the proposal of the United States 
government at the Geneva Conference, which is fully treated at 570-574. 
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before the Communist coup d’état and became its victim within a 
month afterwards.) Only the Soviet member voted against the 
article.’ This had three significant differences from the draft printed 
above: (a) it protected freedom of expression only against govern- 
ments, whereas private interference is now also included.’ (b) It 
prohibited censorship of written and printed matter, the radio and 
newsreels.'** (c) Instead of the present blanket limitation italicized 
above, it permitted a signatory nation, if it wished, to have laws as 
to seven specific types of utterances.’ These corresponded very 
closely to restrictions on speech and publication which have been 
considered necessary in the United States, either by long legal recog- 
nition or by overwhelming majorities in Congress.'”° 

The World Conference on Freedom of Information at Geneva in 
March-April, 1948, revised the Sub-Commission draft somewhat. 
It struck out the prohibition against censorship of the press, a course 
which (though opposed by the United States delegation at Geneva) 
was favored by the authorities at Washington for reasons of defense 
best known to themselves.’7! The Conference preserved the seven 


1 Report of Second Session of Sub-Commission, UN Document E/CN.4/80 
(Feb. 6, 1948) 7-9. 

167 Supra note 38. 

68 Chafee, supra note 165, at 576-577. A nation was pomiieer to suspend this 
prohibition in an emergency, by the terms of Article 2 (formerly Article 4), which 
is discussed infra pages 465-468. 

169 Chafee, supra note 165, at 570-575. 

170 The long-recognized matters for permissive restriction were direct incite- 
ments to criminal acts; obscenity; contempt of court; infringements of copy- 
right, etc. ; defamation and injurious falsehoods. Only two of the permissive limita- 
tions were not deep-rooted in American law: ‘“‘(a) matters which must remain 
secret in the vital interests of the State; (b) expressions which incite persons to 
alter by violence the system of government.” The first, when framed in 1948, 
was exemplified by 50 U.S.C. § 32 (law since 1917), as to information relating to 
the national defense; 26 U.S.C. § 55(f)(1) (law since 1938 or earlier) as to income 
tax returns; and 42 U.S.C. § 309 (law since 1939 or earlier) as to Social Security 
returns. The second was then exemplified by the Smith Act of 1940, 18 U.S.C. 
§ 2385 (1948), which passed the House by 382-4 and the Senate without a roll call; 
at earlier stages the majorities were over two-thirds. See CHAFEE, FreE SPEECH 
IN THE UNITED States, 441, 454 and note, 464, 466 (1941). The member of the 
Sub-Commission from the United States felt that, regardless of his own opinions 
about the desirability of the Smith Act (id. at 439-490), it would be clearly wrong 
to let the Covenant be drafted in such a way that the nation would pledge its 
good faith to repeal a statute so plainly desired by Congress and never declared 
unconstitutional by any court. It was later sustained in United States v. Dennis, 
183 F.2d 201 (2d Cir. 1950). 

Journalists who considered that these two limitations rendered the Covenant 
“anathema to a free press” (editorial in Editor and Publisher, Feb. 7, 1948) and 
“totalitarian” (Chicago Tribune, Jan. 18, 1951) should surely demand the repeal 
of the Internal Security Act of 1950, P.L. 831. Section 4(g) punishes with ten 
years in prison the disclosure of numerous government Tocavete under ill- 
defined conditions; and the registration provisions impose unprecedented penalties 
on hitherto lawful expressions of political opinions. 

™ Chafee, Legal Problems of Freedom of Information in the United Nations, 14 
Law & Contemp. Pros. 545, 577 and n.84 (1949). 
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specific limitations, and added an eighth—the so-called Indian amend- 
ment!”*—which gave an option to pass laws for which there is no 
counterpart in the United States and which might easily go beyond 
our constitutional boundaries. Still, all freedom-loving nations except 
ourselves voted for the Geneva draft; some of them approved it only 
in principle, expressing the hope for later reconsideration of the ob- 
jectionable Indian amendment. The Soviet bloc was solid against 
the article. An opposing vote was also cast by the United States, but 
for entirely different reasons. Throughout the Conference the United 
States Delegation, which included several leading newspapermen, 
maintained a stand against the whole idea of specific limitations. As 
a substitute, it “urged the acceptance of a general formula: that 
freedom of expression may be limited only to the rights of others and 
the freedom, welfare, and security of all.’’!7* This blanket limitation 
was strongly favored by the Departments of State, Justice, and 
Defense. Two years later, in the spring of 1950, our government got 
.its way at last. The Human Rights Commission threw out all the 
specific limitations and adopted in substance the clause which had 
been urged for years by the United States. 

Freedom-loving nations, therefore, put every phrase into Article 
14. The first part (down to the italics in my quotation a little way 
back) substantially came from the Sub-Commission, and no American 
in or out of the government has, so far as I know, voiced dissatis- 
faction with its comprehensive definition of freedom of expression. 
Its recognition that there must be some responsibility for abuses 
stems from judicial construction of the First Amendment,!” from 
many state constitutional clauses on free speech,!”* and from the 
French Déclaration des Drotis de Homme et du Citoyen of 1789'7§ and 
the constitutions of numerous other countries which share the Euro- 

172 Chafee, Legal Problems of Freedom of Information in the United Nations, 14 
Law & Contemp. Pros. 578-581 (1949). The writer spoke and voted against 
this amendment in the Legal Committee, and it was one of the reasons why the 
United States voted against the Covenant article at the plenary session. See UN 
Conference on Freedom of Information, Geneva, March 23-April 21, 1948: Re- 
port of the United States Delegates, Dep’t of State Pub., No. 3150 at 7. 

173 Tbid. 

17% “The First Amendment . . obviously was not intended to give immunity 
for every possible use of language.” Holmes, J., in Schenck v. United States, 249 
U.S. 47, 52 (1919). See Cuarez, Free Speecu IN THE UNITED STATES 31-35 and 
passim. (1941) 

178 All but five states have a clause resembling one in the New York Constitu- 
tion, “being responsible for the abuse of that right.” This was adopted in 1821, 
on the basis of reasoning by Hamilton. See Coarrer, Free SPEECH IN THE Unrrep 
Srates 5, n.2; 28, n.60 (1941). 

176 Art. 11. “La libre communication des pensées et des opinions est un des 


droits les plus précieux de l’homme. Tout citoyen - _ arler, écrire, im- 
primer librement, sauf a répondre de l’abus de cette li es cas determinés 


par la loi.” 
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pean heritage.'”” The words “such only as are provided by law”’ are 
essential to freedom; the rule of law obliges an official to point to a 
specific statute or judge-made doctrine which condemns a given 
publication.'”* The more controversial part (in italics) is the work of 
our own government from start to finish. 

Were the representatives of freedom-loving nations who wrote 
the whole of Article 14 so utterly base as to want to throttle freedom 
of the press while pretending to give it new strength? Or were they 
so stupid as to work into the evening for weeks and weeks doing just 
the opposite of what they intended? Yet they must have been either 
consummate knaves or hopeless idiots if there be a grain of truth 
in the words of the Hostile Critics: “That the sections impair the 
principles of the First Amendment seems evident.’’!”° 

The only sensible objection raised against Article 14 is that the 
italicized blanket limitation does give a wide scope for restraints on 
freedom of speech.!*° It may very well include, along with many kinds 
of laws which would be valid in this country, some conceivable 
restrictions which our Constitution forbids. So far as it permits legis- 
lation extending criminal prosecutions and damage suits, the diver- 
gence is (I now believe) more apparent than real. The intent of the 
framers of the blanket limitation, as I know from conversations, was 
to devise a formula which would express the principles laid down by 
our courts in a manner acceptable to other free peoples with different 
constitutions than ours.*! If the blanket limitation should be judi- 





177 See the constitutional provisions on free speech in Brazil, Chile, Columbia, 
Costa Rica, Cuba, Denmark, Dominican Republic, Ecuador, France (above), 
Greece, Guatemala, Haiti, Honduras, Iceland, India, Iran, Liberia, Luxemburg, 
Mexico, Netherlands, Nicaragua, Norway, Panama, Peru, El Salvador, Sweden, 
Uruguay, Venezuela. These are collected in UN Document E/CN.4/Sub. 1/40; 
on India, see AGGARAWALA AND Aryar, THE ConsTITUTION oF IND1A Part III, 
§ 19 (Delhi, 1950). 

18 Chafee, Legal Problems of Freedom of Information in the United Nations, 14 
Law & Contemp. Pros. 545, 577 (1949). The present draft is superior to the 
Conference draft on this point. The rule of law is stressed in several of the foreign 
constitutions cited supra note 177. This very valuable clause was brought into the 
Sub-Commission draft by Sychrava, as to whom see infra page 463. 


179 1950 Report, cited supra note 85, at 40. 


180 For the writer’s attitude on this point, see Report of the U.S. Delegates to 
the Geneva Conference, loc. cit. supra note 172; Chafee, supra note 178, at 571. 


181 See the iy 2 constitutions cited supra note 177; and the British law, as 
stated by Dicey, Law or THE ConsTITUTION cc. VI and VII (8th ed. 1915). 

The ‘clear and present danger’’ test, applied by our Supreme Court in many 
free speech situations, is not suitable for the International Covenant, for several 
strong reasons: 

(1) It is peculiar to the United States; judges in foreign countries have rarely 
mentioned it although they are sometimes inclined to reach the same destination 
over other roads (infra note 182). 

_ (2) The test does not easily explain the validity of some well-recognized restric- 
tions on free speech, e.g., prosecutions for obscenity and criminal libel. It is hard 
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cially interpreted, by an international court or by our Supreme 
Court, the emphatically broad definition of freedom of speech in the 
first two paragraphs of Article 14 would very probably produce a 
correspondingly strict construction of the restrictions in the third 
paragraph, and they would come very close to the implied restrictions 
which our decisions read into the First Amendment. For example, 
whenever the “clear and present danger’’ test is relevant, it might 
be applied in effect although the Covenant uses different language.'* 
The most serious way in which the laws which are internationally 
permissible under Article 14 might go beyond what our Constitution 
allows would involve methods for dealing with objectionable publica- 
tions by censorship or other previous restraints. No peacetime censor- 
ship of the press is possible with us, even as to obscene or defamatory 
matter which could be constitutionally checked through prosecu- 
tions or damage suits.’ On the other hand, the absence of an express 
prohibition of peacetime censorship in Article 14'** may prevent a 
_ nation from being guilty of breach of international good faith if it 

establishes a rigid censorship to revise or forbid publications for any 
cause related to the ‘‘welfare and security of all,’ or at least for 
qualities which would legitimately give rise to criminal penalties or 
damages in free nations where censorship is constitutionally im- 


possible. 


to bring all kinds of damage suits for defamation and all infringements of copy- 
right within the test. See 1 Cuarez, GOVERNMENT AND Mass CoMMUNICATIONS 
54-60 (1947). Yet the Covenant had to have a convenient formula which would 
cover such restrictions. 

(3) At the opposite extreme, the test does not account for the invalidity of 
peace-time censorship. For instance, revolutionary publications can never be 
censored in advance, although they can probably be punished criminally as 
creating a clear and present > atten Contrast United States v. Dennis, 183 F.2d 
201 (2d Cir. 1950), with Near v. Minnesota, 283 U.S. 697 (1931). 

(4) The test is very hard to formulate in the brief number of words essential for 
an article in the Covenant. The Justices of the Supreme Court have disagreed 
widely as to the scope of the test, and neither Congress nor any state legislature 
has used the test as a statutory definition of criminal or civil liability. 

182 See a very interesting recent Canadian case on Jehovah’s Witnesses. Boucher 
v. The King, [1950] 1 D.L.R. 657 (Sup. Ct. 1949) discussed by F. A. Brewin, 
K.C., 29 Can. Bar Rev. 193 (1951). The free speech and assembly clauses in 
the new India Constitution of 1950 have language much like the blanket limita- 
tion in Article 14; and the learned commentators quote several of our Supreme 
Court cases as likely to influence future decisions in India. AGGARAWALA AND 
Arrar, supra note 177, at 32-40. On judicial interpretation of the Swiss Consti- 
tution, which resembles many of our state constitutions, see Jacques Bourquln, 
La LiBerTE DE LA Presse (Paris, 1950). He recommends revision (at 557), to 
provide that, “Les dispositions sur I’abus de la liberté de la presse doivent tenir 
compte de la mission qui incombe a la presse dans un Etat démocratique . . .’ 
Notice the resemblance to the reasons advanced in the Supreme Court to show 
the great value of freedom of speech and press. 


18 Near v. Minnesota, 283 U.S. 697 (1931). 
14 Supra page 457. 
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Even so, no clash with our Constitution is caused. At the very 
most, the language of Article 14 means that such a censorship of the 
press will not be an international wrong. The purposes of the Cove- 
nant is to define the grievances which other nations can complain 
about. Sc it merely says they have no ground for such a complaint 
against a nation which chooses to establish a censorship, when it can 
do so under its own constitution. The blanket limitation does not 
require what our Constitution forbids, because it does not require 
anything. And nowhere does the Covenant say that what is optional 
will be valid under the domestic law of any signatory.’* In short, a 
treaty clause which merely permits the establishment of a press 
censorship amounts to. nothing in this country, because the First 
Amendment will not let Congress take any advantage of the per- 
mission. 

Nevertheless, eminent lawyers constantly insinuate that Article 
14 is motivated by a love of “dictatorships and socialist states’’: ‘Is 
this part of a persistent demand for a dominant state? . . . Certain it 
is that every dictator and every dictatorship will and can readily 
approve the definitions of free speech and a free press in the Cove- 
nant.”!** When lawyers start talking like this about a legal document 





18% Article VI of the Constitution does not make into “Law of the Land” treaty 
provisions contrary to express prohibitions elsewhere in the Constitution. More- 
over, even if some portions of the Covenant were self-executing (contrary to my 
basic assumption), paragraph 3 of Article 14 cannot be so, for it calls for restric- 
tive laws. The First Amendment forbids Congress to pass laws establishing a 
censorship; and, as already pointed out, there cannot be an effective coarser Fog 
without legislation. Supra, pages 444-445. 


18% 1950 Report, cited supra note 85, at 34, 38. Influential journalists are ac- 
cepting such statements as the law and the gospel, and por rizing them in a 
systematic campaign to poison the public mind against the Covenant. Thus the 
Board of Directors of the powerful American Newspaper Publishers Association 
on Oct. 27, 1950, distributed among its members the 1950 Report of the ABA 
Committee on Peace and Order through United Nations as a document which 
“objectively discusses” the issues. The covering letter from Mr. Cranston Wil- 
liams, Gen. Mgr. of the ANPA says: 


The Committee has raised the question as to whether through the exercise 
of its treaty-making power the United States may not destroy those liberties 
for which our forefathers fought . . . In [the Migratory Bird Case, supra note 
95], the Supreme Court . . . held that a treaty . . . stands on the same footing 
as does the Constitution . . . that a treaty conflicting with the Constitution 
once it is ratified by the Senate has the same effect as an amendment formally 
proposed and ratified by the states. It supersedes the conflicting constitu- 
tional provision . . . The United Nations . . . convention on human rights. . . 
would make possible the destruction of the rights of free speech [etc.] as guar- 
anteed in the First Amendment... The [state] legislatures would be free to 
fetter the press in any manner and by any method they chose upon a mere 
declaration of policy that the fetters were imposed [in terms of the blanket 
limitation in Article 14]... . As was said many years ago, eternal vigilance is 
the price of liberty. 

Garet Garrett, on the editorial page of the Wall Street Journal of Feb. 5, 1951, 
under the title, Rewriting the Constitution: It Can be Done by U.N. Treaties—If 
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which is in large measure the product of their own government, one 
may fairly ask them, ‘“‘Are you really trying to understand it, or just 
to undermine it?’ 


The strongest proof of the absurdity of these insinuations is to 
look at the people who drafted Article 14. I have worked side by side 
with practically every American who has had anything to do with 
Article 14 and a good many of the foreigners. The person in charge 
of the Covenant is Mrs. Eleanor Roosevelt. One prominent lawyer 
considers the Covenant dangerous because she is not a lawyer, and 
all the other members of the Human Rights Commission are, sur- 
prisingly, foreigners.'*7 Anybody who took the trouble to visit a 
session of the Commission would see at least one lawyer from the 
State Department constantly at hand behind Mrs. Roosevelt’s 
chair. And every word in every draft of every article of the Covenant 
is gone over with a finetoothed comb in Washington by lawyers from 
the State Department and the Department of Justice, and, when 

_ appropriate, from the Department of Defense; I have seen them come 
in from Labor and the Interior. We have all the lawyers the Covenant 
needs, never fear. What Mrs. Roosevelt contributes to the Human 
Rights Commission are qualities very few lawyers possess. She has 
vision and imagination. She has an eager desire to do her part in 
bringing about a better world without sacrificing a single vital Ameri- 
can interest. Until an American has talked with men from abroad, 
he has no idea of the unique place she holds in the esteem of the free 
peoples of Europe. 

Space does not permit me to do justice to the devoted governmental 
officials with whom I had the happiness to be associated in the task 





We Don’t Watch Out, relies on a former president of the American Bar Association 
[quoting 35 A.B.A.J. 707, 709] and writes: 

All legal minds agree that [the Covenant] would enable Congress to enact 
laws which otherwise would be unconstitutional. . . . Suppose oi wane ratified 
as a treaty. Then, on the ground that the purpose was to implement a treaty, 
would the Supreme Court say the Congress could pass laws about religion, 
free speech and freedom of assembly, which, according to our own Bill of 
Rights, it is forbidden to do? Unless the Supreme Court should change its 
mind, the answer is yes. 

In this connection, it is interesting to remember what President Harold J. 
Gallagher said in his Annual Address to the American Bar Association in 36 
A.B.A.J. 813, 817, 879 (1950): 

On every possible occasion, we lawyers . . . should expound fearlessly the 
rinciples of the true American liberalism written into our Constitution. . . . 
he lawyer’s candle should burn far brighter than any other citizen’s. . . . His 

opinions on public questions gain special attention because of his profession. 

... In any battle of ideas, he should be—he is—the best equipped and the 

most effective soldier in the field. 

187 Holman, An “International Bill of Rights,” 34 A.B.A.J. 984 (1948); Holman, 
Treaty Law-Making, 36 A.B.A.J. 707 (1950). 
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of making Article 14 a workable instrument for the advancement of 
freedom of speech and press—James P. Hendrick, Lloyd Free, 
Samuel DePalma, Walter Kotschnig, and Herzel Plaine. 

Instead, I am going to tell about the newspapermen who are 
responsible for “this bold challenge to our fundamental freedoms.’’!** 
Van Heuven Goedhart, Chairman of the Sub-Commission which 
wrote the first part of Article 14, ran an underground newspaper in 
Holland during the Nazi occupation at the daily risk of death, and 
Christiansen did much the same thing in Norway; their newspapers 
persist and flourish. Pertinax is the best-known journalist in France. 
George Ferguson is editor of the Montreal Star, the largest newspaper 
in Canada. Lev Sychrava, pupil and friend of Thomas Masaryk, 
helped him free Czechoslovakia from Austria, and then edited for 
many years a newspaper in Prague, published by the Czech Legion of 
soldiers who fought for that liberation. In 1939 he was ousted from 
his paper by the Nazis and spent over five years in Buchenwald. One 
day in the Sub-Commission Sychrava began speaking of the ideals 
which every writer and newspaperman should cherish, among them 
this :189 


That he should always courageously, fearlessly and at the sacri- 
fice of his own comfort, personal freedom or his own life, oppose 
the threats of violence by which anyone may try to compel him 
to deny his own sentiments and convictions, betray his duty or 
surrender his own freedom... 


Within a month, he was ousted from his paper by the Communist 
coup d’état and sent into exile in England. 

At Geneva, the decision that the blanket limitation must go into 
the Covenant at all costs was shared by Sevellon Brown, publisher 
of the Providence Journal and founder of the American Press Insti- 
tute, by Mrs. Oveta Culp Hobby, co-publisher of the Houston Post 
and head of the WACS, and by Harry Martin, head of the American 
Newspaper Guild. Present and expressing strong approval of the 
decision was Hugh Baillie, the head of the United Press. 

There were, of course, differences of judgment among the American 
draftsmen of Article 14, but none of them ever questioned its con- 
stitutionality. It would be a grand thing if American lawyers would 
forget that point forever, and try to help the State Department about 
possible objections just as if they were dealing with a valid bill in 
Congress. One can argue, for instance, that the minimum standard 
of the blanket limitation is rather low. I preferred the considerably 


188 1950 Report, cited supra rote 85, at 40. 
%9 UN Document E/CN.4/Sub. 1/50 (Jan. 21, 1948) at 2. 
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higher minimum fixed by the Sub-Commission, but it did present 
serious difficulties.!%° Any lawyer who dislikes the blanket limitation 
ought to sit down with pen and paper and try to write out the actual 
words of the provision he thinks ought to be there instead. It will 
not be very long before he understands some of the obstacles which 
the draftsmen of Article 14 faced. 

At all events I do not see how it would be possible to write into 
this article the entire complex of Supreme Court decisions about 
freedom of speech, and I am sure that this should be very unwise. 
American lawyers, while looking at the Covenant, should always 
remember that it is not, for the most part, a document to affect 
domestic law in the United States. Its main purpose is to gain more 
freedom in countries which have too little now, and hold the line in 
countries which might be tempted to increase suppression. It would 
be very pleasant indeed if it were immediately possible to bring every 
conceivable signatory nation up to the high level of fundamental 
human rights which fortunately has long prevailed in our land. Yet 
- that is obviously impossible. As one of the wisest of Americans re- 
marked about demanding that all the countries in the world should 
at once adopt by treaties our wide scope of freedom of the press: 


Such demands would be unrealistic, since a free press is integrated 
into the whole social organism; an international organization 
cannot go so far as to determine what shall be internal social 
structures of the participant nations. 


The only result of trying to force our interpretation of the First 
Amendment as law for the world would be that only a few nations 
would sign the Covenant, and those few would not need it. The coun- 
tries where there is a practical chance of helping to get some freedom 
of the press, although not so much as ours, would stay out and remain 
just as they are now. To vary my metaphor of the Covenant as a 
floor, the freest nations are in the position of scoutmasters trying to 
teach the running high jump to boys who have never left the ground 
for more than a few inches. We can jump 5 feet, let us say, but if we 
set the cross bar there, what good will it do? This lofty expectation 
may cause a momentary happiness in the raw recruits, but they will 
soon miss the bar altogether or crack through it, and jump no more. 
To begin at 3 feet may be over-indulging, when they really could sur- 
mount 3 feet, 6 inches, but we shall be erring on the safe side. We 
shall not be lowering our own standards for we can go on jumping 





199 See the quotation from Mr. Plaine of the Department of Justice in Chafee, 
supra note 178, at 571-572. 
191 Quoted in 2 CHargEE, GOVERNMENT AND Mass Communications 483 (1947). 
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5 feet whenever we please, and we shall encourage a good many to do 
better than ever before. Even if 3 feet be too easy, once they have 
learned the trick they will want to go higher and raise the bar of 
their own accord. To change the image again, I think of a wise second- 
hand book-seller in Providence on his eightieth birthday, describing 
his life-long policy: “I always tried to size a man up and sell him the 
best book he would buy.”’ In the field of human rights, anything gained 
is something gained. 

Article 2 of the Covenant, which we have not yet discussed, has 
over-all provisions which permit a state, if it wishes, to limit a good 
many of substantive rights temporarily during exceptional public 
situations. A single article on this subject avoids the duplications 
which would have been caused if each of the separate articles had 
dealt with emergencies where it would have been appropriate to do 
so. The first paragraph of this over-all article reads: 


Article 2. 1. In the case of a state of emergency officially pro- 
claimed by the authorities or in the case of public disaster, a 
State may take measures derogating, to the extent strictly limited 
by the exigencies of the situation, from its obligations under 
Article 1, paragraph 1, and Part II of this Covenant [the articles 
on substantive rights]. 


The text goes on to provide that it is not applicable to several of 
those substantive rights. Thus even in an emergency, a state is not 
released from its international obligation to ensure the right to life 
(3), and against cruel or inhuman punishment (4). It cannot have 
slavery or servitude (5), although it can have compulsory labor, as 
might obviously be necessary in a public disaster. It cannot imprison 
for debt (7), or enforce an ex post facto law (11) or deny recognition 
to legal personality (12); and it cannot take away freedom of thought, 
conscience and religion (13). Moreover, “No derogation which is 
otherwise incompatible with international law may be made. . .” 
Finally, if any signatory nation does avail itself of the emergency 
provision, it must immediately inform the Secretary-General of the 
United Nations about the rights which have been temporarily sus- 
pended; and it must also tell him of the date on which it restores 
these rights. This gives other nations ample opportunity to complain 
if the derogation of human rights in a particular nation goes on in- 
definitely. 

If there is to be a Covenant on Human Rights at all, I do not see 
how it can ignore the problem of emergencies. They were not left 
out of our Constitution. The Philadelphia Convention permitted 
the “Privilege of the Writ of Habeas Corpus’’ to be suspended “when 
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in Cases of Rebellion or Invasion the public Safety may require it.” 
During our Civil War, Lincoln allowed his subordinates to take 
advantage of this clause to limit, not only the right against arbitrary 
detention, but also the right to freedom of expression and the right 
of association. In both World Wars the British imposed serious 
restraints on these rights under the Defence of the Realm Act.’ The 
constitutions of France and several other free countries in Europe 
have long recognized what they call a state of siege, under which 
certain civil liberties are automatically abolished, like freedom of 
press and assembly and liberty of movement within specified regions 
for persons who are considered undesirable.'* The McCarran Act 
authorizes the immediate and extensive internment of civilians in 
war, if it is thought that they might conceivably do dangerous acts.™ 
Nor has the suspension of civil liberties in the United States been 
confined to war. It has often been accomplished in states by pro- 
claiming martial law during large strikes. In the mining troubles in 
Colorado in 1903-4, a union leader was arrested by order of the 
governor and detained for a long time without the possibility of 
resort to the courts; the United States Supreme Court refused to 
give him any redress. Mr. Justice Holmes said: 


No doubt there are cases where the expert on the spot may be 
called upon to justify his conduct later in court, notwithstanding 
the fact that he had sole command at the time and acted to the 
best of his knowledge. That is the position of the captain of a 
ship. But even in that case great weight is given to his determina- 
tion and the matter is to be judged on the facts as they appeared 
then and not merely in the light of the event. . . . When it 
comes to a decision by the head of the State upon a matter 
involving its life, the ordinary rights of individuals must yield 
to what he deems the necessities of the moment. Public danger 
warrants the substitution of executive process for judicial process. 


Of course, as in the case of Lincoln’s acts during the Civil War, there 
are bound to be wide differences of opinion about the necessity and 
desirability of the exercise of emergency powers in a particular case, 
but no statesman or lawyer can doubt that such powers to suspend 
human rights must exist to some extent. The purpose of constitutional 


1” For the serious effect of the regulations on personal liberties, see the dis- 
senting opinions in Rex v. Halliday, [1917] A.C. 260, discussed by Laski in 31 
Harv. L. Rev. 296 (1917); Liversidge v. Anderson, [1942] A.C. 206 

1% See Watkins, The Problem of Constitutional Dictatorship, in Pusiic Pouicy: 
A Yearbook of the Graduate School of Public Administration, Harvard Univer- 
sity, 324 (Friedrich and Mason ed. 1940). 

1% Internal Security Act of 1950, P.L. No. 831, §§ 102-117. 

1% Moyer v. Peabody, 212 U.S. 78, 85 (1909). See also In re Moyer, 35 Colo. 
154 and 159 (1905). 
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limitations is to prevent the sacrifice of long-time aims to short-time 
needs and passions. Yet we may not be able to put up the same kind 
of resistance against short-time powerful events like a war, a famine, 
a pestilence, or a paralyzing depression. ‘There is no point in worrying 
about the future unless you are sure that you have a future to worry 
about,” writes a thoughtful student of this subject, who goes on to 
say :'% 


Deviations from the established norms of political actions 
may be necessary for the time being. The function of a truly 
constitutional dictatorship is to ponder such deviations and at 
the same time to make sure that they do not go any further than is 
actually necessary under the circumstances. 


Notice the close correspondence between these words and the phrase 
in Article 2: ‘‘to the extent strictly limited by the exigencies of the situa- 
tion.”’ 

No doubt these essential powers to safeguard citizens against 
great disasters may be abused by “readily invented emergency 
declarations.’’!*? Such abuses have occurred more than once in the 
United States.’** Yet it is impossible to word the Covenant so as to 
prevent such abuses and it will be fatal to word it so as to deny the 
powers. Imagine a Covenant in which the right of habeas corpus 
(in Article 6) could not be suspended during war or invasion without 
violating our promise to other nations. Therefore Article 2 takes the 
wise course of qualifying the international promises by permission 
to suspend, under sensible safeguards, those human rights which 
have been sometimes put in abeyance by free nations during war or 
other disasters. If, as seems possible, the scope of Article 2 goes 
beyond what our Constitution would permit, even for an emergency, 
no harm is done and there is no clash with the Constitution. Article 
2 simply leaves each signer free to respond to an emergency in a 
manner which is determined by its own national constitution and the 
judgment of its own rulers. Under the Covenant, as always in our 
history, the barrier against the unwarranted exercise of emergencies 
powers must be found in the kind of people who get elected to Con- 
gress and to the Presidency.) If the kind of imaginary ogres who have 
been conjured up by the opponents of the Covenant should ever get 
into the Capitol and the White House, it will make no difference 

1% Watkins, op. cit. supra note 193, at 326, 328. 


197 1950 Report, cited supra note 85, at 44. 

1% Examples are furnished by Sterling v. Constantin, 287 U.S. 378 (1932); 
Cnaree, State House versus Pent House: Least PRoBLEMS OF THE RHODE 
IsLanp Race-Track Row (Providence, 1937). 


1% Supra notes 126, 127, 128. 
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what the Covenant says or whether there is any Covenant. Not even 
what the Constitution says can save us then. 

We must now see whether the argument that the Covenant is 
invalid because it deals only with “local concerns’’ is any sounder 
than the argument that the Covenant conflicts with express pro- 
hibitions in the Constitution. 

2. Is the Covenant a ‘‘Treaty’’ within the Constitution? The existence 
of some sort of unwritten restriction against outrageous abuses of 
the treaty-making power was indicated by Mr. Justice Field in 
Geofroy v. Riggs, when he said that (apart from express constitu- 
tional prohibitions) there is not any limit to the questions which can 
be adjusted “touching any matter which is properly the subject of 
negotiation with a foreign country.’’ Charles Evans Hughes expanded 
this restriction in 1929:?% 

[This] is a sovereign nation; from my point of view the nation 
has the power to make any agreement whatever in a constitu- 
tional manner that relates to the conduct of our international 
relations, unless there can be found some express prohibition in 
the Constitution . . . But if we atiempled to use the treaty-making 
power to deal with matters which did not pertain to our external 
relations but to control matters which normally and appropriately 
were within the local jurisdictions of the States, then I again say that 
there might be ground for implying a limitation upon the treaty- 
making power that it is intended for the purpose of having treaties 
made relating to foreign affairs and not to make laws for the people 
of the United States in their local concerns . . . 


Yet now, according to the opponents of the Covenant, the treaty- 
making power is to be used “‘as the basis for enactment of domestic 
legislation in the United States . . . The road to federal absolutism 
is being made very, very easy.’’? 

This constitutional objection is much closer than the other to our 
main problem of the relation between nation and states. 

I recognize the theoretical possibility of the Court’s imposing such 
a limitation on the treaty power, but no such decision is ever likely 
to be handed down. It takes a good deal of time and trouble to frame 
a treaty, and nations are not likely to concern themselves with mat- 
ters which have no international concern. However, let us imagine 
an arbitrary President who is determined to run things in Pittsburgh. 
Accordingly he bribes a little Central American country into making 





200 133 U.S. 258, 267 (1890) (emphasis supplied). See supra note 100. 

201 Proc. Am. Soc’y Int’, Law 195-196 (1929) (emphasis supplied). 

20 Rix, Human Rights and International Law, 35 A.B.A.J. 551, 618 (1949). See 
also Holman, Treaty Law-Making, 36 A.B.A.J. 707, 790 (1950). 
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a treaty with the United States providing, “The Mayor and City 
Council of Pittsburgh shall henceforth be appointed by the President 
of the United States.’’ Does anybody seriously suppose that the 
Senate would ratify such an absurdity? So it is reasonably certain 
that this “local concerns’’ limitation will be only implied and never 
applied. Whenever an agreement will have been negotiated by the 
United States with two or more other nations, and then signed by 
the President, and then approved by two-thirds of the Senators, I 
do not see how any sensible lawyer would advise his client that the 
Supreme Court might hold that agreement invalid as not a “Treaty.” 

Nevertheless, we ought to ask whether the Covenant really does 
“make laws for the people of the United States in their local concerns’’ 
or promises that Congress will do so. Is it different from what Article 
II of the Constitution meant by the word “Treaties’’? 

Since the Hostile Critics have not undertaken to elaborate this 
constitutional point, I am going to make the strongest argument I 
can, on their side. The element of foreignness is essential to a treaty. 
Thus the treaty may deal with something which is outside both con- 
tracting nations, like the protection of fur seals on the high seas or 
the disposition of the territory of a third nation (Nazi-Soviet Pact 
of 1939). Or the treaty may bargain about something which passes 
across an international frontier—persons or goods or migratory 
birds. Or country X may promise country Y that X will give certain 
rights to citizens of Y who are residing as aliens in X. Doubtless, 
other examples could be cited, but the indispensabie point is that an 
international agreement is not a “Treaty’’ unless its subject-matter 
is foreign to at least one of the nations concerned. Now, this indis- 
pensable element is almost completely lacking in the Covenant on 
Human Rights. You do find it tucked in here or there, as when Article 
9 forbids the arbitrary expulsion of aliens; but on the whole, the 
Covenant purports to regulate the relations between governments 
and their own citizens in their own territories. And that is just what a 
treaty must not do. The Covenant tells the United States and every 
state that they cannot impose capital punishment on American 
citizens for theft; that they must punish the Ku Klux Klan for killing 
Negroes; that they must enable accused American citizens to have 
lawyers in criminal trials; that they must allow American citizens 
to form trade unions under suitable regulations. There is nothing a 
bit foreign about all this. It is a delusion and a snare to apply the 
word “Treaty” to such a conglomeration of local laws. So it might 
be argued. 

It will be observed that this argument does not merely seek to lop 
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off particular excrescences from the Covenant. Instead, it goes to the 
heart of the whole document. It knocks out so much as invalid that 
the few left-overs really foreign (like Article 9) would not be worth 
retaining, any more than the front-door key to a house which has 
burned down. 

Having thus presented the case against the constitutionality of the 
Covenant, I shall now proceed to show briefly why it would fail to 
impress the Supreme Court, whoever may be the Justices listening to 
such an argument. 

First, the argument would demolish many other treaties besides 
the Covenant. The International Labor Office at Geneva has brought 
about Conventions whereby each signatory country agrees to main- 
tain proper labor conditions within its borders. Nations producing 
opium have made treaties in which each nation agrees to limit and 
control the amount of poppies grown within its borders. Ethiopia, I 
think, has made a treaty to abolish slavery in Ethiopia. Such conven- 
_ tions and treaties would be invalid if the Covenant is invalid. 

Secondly, it is useless to try to distinguish treaties about labor 
conditions, opium, etc., on the ground that they have an indirect 
foreign effect. No doubt opium and goods manufactured by cheap 
labor may be exported, so that other countries have an interest in 
their regulation. Yet there are similar indirect effects abroad from 
internal tyranny or internal freedom. Tyranny can be exported too, 
as is proved by the fate of Austria and Czechoslovakia. A despot is 
inclined to overrun his frontiers. Moreover, he supplies an example 
for others to copy; Franco is a cheap imitation of Mussolini. Fortu- 
nately, freedom can also be exported. Religious toleration in Holland 
influenced the colonization of Plymouth and the eventual establish- 
ment of religious liberty in England. South American countries be- 
came republics in imitation of us. Canada acquired self-government 
because the British had the sense to profit by what had happened in 
the United States. The provision of our own Constitution,?” “The 
United States shall guarantee to every State in this Union a Repub- 
lican Form of Government .. .’”’ confirms the proposition that any 
free state is deeply concerned in having free neighbors. 

Third, infringements on human rights inside a country are a potent 
cause of international hostility. Some Hostile Critics assert that at- 
tacks on human rights do not bring about wars.“ They forget the 

203 [17.S. Const. Art. IV, § 4. 

2% Holman, An “International Bill of Rights,’ 34 A.B.A.J. 984, 985; Holman, 
Treaty Law-Making, 36 A.B.A.J. 707, 790 (1950); Bernays, Freedom and the Law 


of Nations, Harvarp ALUMNI BuLL. 425, 427 (1949): “The excursions of the 
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war between the United States and Spain. It was primarily due, not 
to the sinking of the “Maine,” but to the bad treatment given by 
the Spanish government in Cuba to its own subjects. There could 
hardly be a better demonstration that no nation lives to itself alone. 

Fourth, everybody admits that a treaty between X and Y can 
obligate X to protect aliens from Y within X’s borders. The people 


’ of Y are concerned in the welfare of their fellow-citizens in another 


land. But other bonds besides a common nationality create an acute 
interest in human rights inside a country. Roman Catholics in New 
York lament the plight of Roman Catholics in Prague. Milton, a 
Protestant in England, wrote a sonnet on “The Late Massacre in 
Piedmont.’’ Professors in Amsterdam passed a resolution condemning 
the treatment of professors in Nazi Germany, and their action was 
indorsed by professors in American universities. Trade unionists in 
any country are anxious to promote the welfare of trade unionists in 
other countries. 

Fifth, several treaties already signed by the United States protect 
human rights inside a country. Do the Hostile Critics think invalid 
the clause in our peace treaty with Hungary which obligates Hungary 
to respect human rights in Hungary? Would they have the State 
Department withdraw its protests against the condemnation of 
Cardinal Mindszenty? Would they have our government stop ob- 
jecting to Bulgaria about the trial of Bulgarian Protestant ministers? 

Finally, the entire history of the Covenant negatives the idea that 
it deals with “local concerns.’’ More than fifty nations at San Fran- 
cisco signed the Charter of the United Nations, which repeatedly 
stresses the importance of human rights and expressly orders the 
establishment of a commission ‘for the promotion of human rights’ 
(Article 68)—the only body below the Councils which is mentioned in 
the Charter, aside from the Military Staff Committee. This commis- 
sion of eighteen nations has met six times. It has drafted a Declara- 
tion accepted by the UN General Assembly of fifty-odd nations, and 
there can be no doubt of the relation of the Covenant to that Declara- 
tion. Article 14 of the Covenant was drafted by another body of 
members from twelve nations, and redrafted at the Geneva Confer- 
ence by representatives of almost every nation on earth. The whole 
Covenant was considered in December, 1950, by the General Assem- 
bly. It will not take effect until it is signed and ratified by twenty 





the purposes of the organization.” These purposes are then stated to be “to main- 
tain international peace and security,” and to prevent or remove “threats to the 
peace.” As an illustration to the contrary, in addition to that given in the text, 
the warfare between North and South in 1861-5 was intimately related to the 
human rights of several million Negroes. 
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nations.2% Yet, we are solemnly assured by eminent lawyers, after 

all these international activities our Supreme Court ought to decide 
that the Covenant does not relate to foreign affairs and is not a 
“Treaty’’! 

A related attack on the Covenant? puts its subjects among 
‘‘matters which are essentially within the domestic jurisdiction of any 
state,’’ as to which the Charter (Article 2, par. 7) says the United 
Nations is not to intervene. Assume this to be true. It does not follow 
that the subjects of the Covenant are constitutionally inappropriate 
to a treaty as “local concerns.’”’ The outstanding example of “the 
domestic jurisdiction’’ has always been the regulation of immigration 
into a country. Yet a treaty by the United States with China regu- 
lating the immigration of Chinese is plainly constitutional. Of course, 
Article 2, par. 7, of the Charter refers merely to the compulsory 
powers of the UN; it does not wipe out the long practice of nations 
to make treaties which alter laws within their domestic jurisdiction, 
e.g., inheritance of local land by or from aliens, the right of aliens to 

. engage in business, establishment of special courts for aliens, etc. A 
nation can always consent to abrogate a portion of its sovereignty. 
Furthermore, the UN can properly act as a clearing house for treaties 
and its agencies can be utilized to assist in the administration of 
treaties—always by the consent of the countries concerned. 

Therefore, if the Covenant does not have an article on Federal 
States, there is absolutely no sense in worrying any more about its 
invalidity as applied to the United States. Instead, we ought to be 
thinking whether its provisions are wise. 

The undesirability of a full use of the treaty power to enable Congress 
to legislate about everything in the Covenant. Although this result could 
be constitutionally accomplished, it would be foolish to draft the 
Covenant in that way. Something like Article 43 for reserving suitable 
matters for action by our states is indispensable to the success of the 
Covenant. Without such a safeguard, the Senate would almost surely 
refuse to ratify the Covenant. In view of the filibustering over Mr. 
Truman’s civil rights bill, it is silly to assume that two-thirds of our 
Senators will be eager to use the treaty power to authorize federal 
enforcement in the whole vast area of human rights. However, let 
us hurdle that obstacle and suppose that such a treaty has been 
ratified. Nobody can also assume that both Houses will join in en- 

2% Draft Covenant, UN, Art. 42(2). 
a Rix, — note 202 at 618-620; Bernays, supra note 204. For more extended 
replies, see Chafee, — Problems of Freedom of Information in the United Nations 


14 Law & Contemp. Pros. 545, 557 (1949); and Chafee, Freedom and the Uni 
Nations, Harvarp ALUMNI BuLL. 490, 492 (1949). 
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acting the considerable number of federal statutes which will be 
p necessary to carry out the Covenant,” if state law has been put out 
1 of the picture. And even if you could get Acts of Congress for pro- 
tecting every right in Articles 3-18 as fully as the Covenant promises, 
would local juries in United States district courts convict? 

In short, Congress can constitutionally through the treaty power 
do everything which the Covenant requires. Nothing in the Covenant 
is outside the area embraced in both the domestic powers and the 
treaty power. But nothing of the sort will ever be done, and it would 
be the height of folly to attempt it. The Covenant must be drawn to 
| preserve some kind of sensible boundary between the responsibility of 
the nation and the responsibilities of the states. i 

The concluding portion of this inquiry will consider whether the 
United States draft for Article 43? satisfactorily meets this im- 
portant need. 


a i, a | 





207 Supra pages 412, 423, 424, 428. 
308 Supra page 392. 
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Of Forbidding or Hindring the Testator 
to Make Another Testament 


WiuuiaM H. PaGce* 


I 


The title of this article suggests but a part of the problems which 
are discussed in it; and but a very small part of the problems which 
are necessarily involved. Provisions for protecting rights and for 
remedying wrongs have been omitted by courts or by legislatures; 
and not in the case of wills alone, although there are many situations, 
for example, in wills in which revocation is forbidden or hindered; or 
in which the remedies which the probate court can give or the pro- 
cedure by which such remedies can be applied are such that scanty 
protection is given to the rights in question. In many cases outside of 
wills, similar problems arise. The right kind of legislation might fill 
the gap; but it is not always easy to get the right kind of legislation; 
especially if in a hurry. Often it is safer"to try to get the courts of 
equity powers or of common law powers to meet the new problem by 
the extension of old established principles. 

In the case of wills the difficulty is often created by rigid legislation 
that holds in check whatever general power of protecting rights was 
originally entrusted to the courts of probate powers; and these courts 
which might have been thought of first for relief of this sort where 
wills are concerned are likely to be the last to be of any help. 


II 


At the beginning of the second quarter of the 1700’s it was held 
that if a devise were obtained by fraud, the devisee could be held as 
trustee for the disinherited heir, etc. This case does not consider the 
problem which is discussed in this article; for under our practice 
which now requires probate of wills of land as well as of testaments of 
personalty, probate would usually be refused because of the fraud. 
Before the time when wills of land were probated, the constructive 
trust was an efficient and an adequate remedy. 

About the middle of the last quarter of the 1700’s a case came up 
before Lord High Chancellor Thurlow, which was assumed to pre- 

* B.A. Yale; LL.B., LL.M., Ohio State U.; S8.J.D., Harvard; Professor of Law, 


Ohio State U.; U. of Wisconsin since 1917. 
1 Marriot v. Marriot, 1 Strange 666 (1726). 
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sent a novel and a very difficult question of equity. The execution and 
revocation of wills of land were then governed by the Act of Charles 
II. This laid down some rather rigid rules for making wills of land and 
for revoking them; but it made no provisions as to the rights or reme- 
dies if some person, by force, fraud, undue influence and the like, 
prevented the testator from making the will which he desired to make 
or from revoking the will which he desired to revoke. The facts of 
this case are stated quite differently in the different accounts of the 
transaction. Perhaps, at different stages of the proceedings, different 
facts were set up from time to time in the pleadings as the party who 
sought relief tried one theory after another to justify relief against 
the violence and fraud by which he had been injured. 

Lord Waltham owned a number of tracts of land. He intended to 
suffer a common recovery as to one or more of these tracts but not 
as to the greater number of them. By mistake, or perhaps by fraud, 
much more land was included in the common recovery than Lord 
Waltham had intended. The title to such intended realty vested in 
Lord Waltham, but all devises of such realty were revoked. Such 
realty was in theory after acquired realty which could not be devised 
by a prior will; and the theoretic transfer of title revoked all devises 
of such intended realty. On discovering the legal consequences of 
what he had done, Lord Waltham attempted to make a new will to 
devise such realty to the intended devisee, or else to make a deed 
creating a tenant to the precipe to make possible a new recovery 
which would undo the undesired consequences of the first recovery. 
Lord Waltham’s son-in-law, husband of the woman who gained by 
the mistake in suffering the first recovery, made use of force to exclude 
the solicitor. Fraud is also stated in general terms. 

Lord Thurlow said that because of the use of force and fraud to 
prevent the execution of a later will or the suffering of a later recovery, 
the party injured by such wrongful acts should be treated as he would 
have been if such will had been executed and such recovery had been 
suffered.” 

This, it will be seen, is not the ordinary case of an attack upon a 
will because its execution resulted from the use of force or fraud; or 
an attack upon the revocation of a prior will for the same reasons. It 
is the inability to make a will, due to force or fraud, or the inability to 
revoke a prior will for the same reasons, that is the basis of the 
complaint. 





_ ? Dixon v. Olmius, 1 Cox Ch. Cas. 414 (1787); Luttrell v. Olmius, discussed 
in Mestaer v. Gillespie, 11 Ves. Jr. 621 (#638, 639) (1804, 1805); Luttrell v. Lord 
Waltham, discussed in Huguenin v. Baseley, 14 Ves. Jr. 273 (#290) (1807). 
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Thus relief against force and violence of such types is given; and 
it would seem that a just result is reached. Property rights are pro- 
tected as they would have existed if there had been no force and no 
fraud. The relief, however, is not given by a court of probate juris- 
diction, but by the Lord High Chancellor. The law by which such 
rights are protected is not the law of the courts of probate jurisdiction, 
but the law of the Court of the Chancellor. Without the intervention 
of another court and the aid of another system of law, rights which 
arose under wills would lack protection sadly. 

Almost 50 years after Dizon v. Olmius, history repeated itself in a 
minor way.* General Willard the testator owned several tracts of 
land, although not as much, apparently, as Lord Waltham had owned. 
General Willard devised this land to different devisees, and then 
suffered a common recovery, not knowing that such recovery revoked 
all of such devises. The attorney, who was the General’s son, claimed 
that he did not know the effect of a common recovery either, having 
gotten over into an unfamiliar field of law; and one with which many 
‘lawyers were unfamiliar. No fraud was found to have been used by the 
son; although the litigation that followed was due to the son’s deter- 
mination to keep what he had gotten his hands on, with a pure heart, 
through his ignorance of the law. The House of Lords held that the 
son and heir was trustee for those who would have taken the property 
if the son had known the law and had done his duty. 

For those who are interested in studying the way in which our law 
has developed and the extent to which it has advanced, especially 
as compared with the extent to which it has retrograded, it may be 
worthwhile to see how the law of wills and estates got into this situa- 
tion; what, if anything, has been done to get it out again; and how 
successful such attempts have been. 


III 


Of the probate of a testament, Selden says that he has found no 
example older than about Hen. III.‘ Henry III began to reign in 1216 
A.D. Unless Selden overlooked something—and he seems to have 
overlooked very little—this is about the beginning of probate; its 
problems, its law, and its place in our legal system. The law of wills 
may be much older, however, than any of our ideas about probate. 

Whether the probate of testaments belonged from the outset to the 
ecclesiastical courts or whether lay courts, including manorial courts, 

3 Bulkley v. Wilford, 1 Bligh (N.S.) 111, 2 Clark & F. 102 (1834). 


4 See volume 3 of Selden’s opera omnia; Original of Ecclesiastical Jurisdiction 
of Testaments, especially ch. 6, column 1671. 
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had jurisdiction of probate at the outset,’ has long been a matter of 
dispute; a dispute which seems no nearer a solution now than it was 
many years ago. 

If the ecclesiastical courts took jurisdiction of testamentary mat- 
ters, would the King’s Courts recognize such jurisdiction and give 
effect to the decrees and orders of the ecclesiastical courts as conclu- 
sive? In the early 1300’s the King’s Courts said “‘No’’—a verdict of 
a jury to the effect that the will in question was a valid will and that 
it was the will of the testator in question was necessary.® In a little 
more than a century later the seal of the ordinary had become conclu- 
sive in the King’s Courts.’ This last theory became more and more 
settled as years went by and as cases came up. It is not too much to 
say that it became a rule of law that was as firmly established as 


any rule could be.* 
IV 


As the existence of the ecclesiastical courts came to be recognized, 
as the conclusive character of their decrees was established beyond 
doubt, and as their jurisdiction in testamentary matters was generally 
conceded, the very practical problem arose next as to the rules, 
principles and standards which this court would administer in cases 
of succession and of testament. Would the ecclesiastical courts make 
up their own law, as the King’s Courts were making common law; 
and as the Lord High Chancellor was making up equity? Would 
Parliament make a premature code for the ecclesiastical courts to 
apply? Would the King’s Courts and the Lord High Chancellor, by 
separate attack or by combined action force their own legal ideas on 
the ecclesiastical courts? 

The answer to each and to all of these questions seems to be that 
in all matters which involved the law of succession and the law of 
testaments, the ecclesiastical courts were left to go their own way 
during this stage of development—a stage which begins with Henry 
III or possibly earlier, and which ends with the enactment in 1677 of 
the Statute of Frauds, 29 Car. II. C3, and with the third edition of 





5 See Pace on WILLs § 562 (Lifetime ed.). 


$“ _. in the fourteenth century the fact that the will had been proved in the 
ecclesiastical court would not be conclusive as to its validity in a court of com- 
mon law. The jury must be satisfied that there was a will and that it was the will 
of the deceased.”” 3 Hotpswortu, History or EneiisH Law (6th ed., 1934) 
539; citing II Eyre of Kent (Selden Society) 55 (Bereford, C.J., 1313-1314). 


7 Y.B. 4 Hen. VI, Mich., pl. 3 (1426). See 3 HoLpswortu, History or ENGLISH 
Law (6th ed., 1934) 540. 


® Noell v. Wells, 1 Sid. 359, 1 Lev. 235, 2 Keb. 337, 343, 641 (1668). 
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Swinburne on Testaments; both marking the end of the stage at 
which the courts and the legal experts would develop the law of 
testaments as they went along, and the beginning of the stage at 
which the law of testaments was laid down by Parliament in a small 
but fairly comprehensive code, the construction and development of 
which was the work of the courts to whom power over testaments had 
been given, or who had seized such power. 

Much legislation there was, especially when compared with earlier 
stages of the law, but not on the subject of testaments. It is true that 
in 1540 Parliament gave a very considerable power of devising a fee 
simple; but this concerned realty, not personalty; and it was long 
before it had anything to do with probate. Fierce rivalry there was 
between the courts. The writ of prohibition was used with a lavish 
hand, but not to check the ecclesiastical courts in their development 
of the law of testaments. As to the law of testaments the ecclesiastical 
courts were for a long time left in almost complete control. 

Ecclesiastically, England was divided into two provinces—Can- 
terbury and York. At the head of each was its own Archbishop. The 
testamentary court of an Archbishop was the Prerogative Court. 
Towards the middle of the 1600’s John Swinburne was appointed 
judge of the Prerogative Court of York. He was a man of great ability, 
of great learning and of great industry. He gathered an enormous 
amount of learning concerning the law of testaments; worked it into 
a coherent and an organic whole; and gave it to the world as “A 
treatise of Testaments and last Wills—by Henry Swinburne, some- 
times Judge of the Prerogative Court of York.” It was divided into 
seven parts: What a testament is, etc.; Who may make a testament; 
What may be disposed of by will; Forms of Testaments; Who may be 
an executor (or legatee); The Office of an Executor; and, By what 
means Testaments or last wills become void. This includes testaments 
void from the beginning; as for error; frauds; flattery; uncertainty; 
various forms of revocation, forbidding or hindering the testator to 
make another testament (from our present view-point, the all-im- 
portant section); ademption; translation; the death of the legatary 
before the legacy be due; and, the destruction of the thing bequeathed. 

The best way to set forth the ideas of a man is by setting them forth 
in his own language. Some of Judge Swinburne’s ideas are so thor- 
oughly Roman law or civil law that any attempt to state them in 
common law terms would mislead far more than it would help. Ac- 
cordingly, the words of Judge Swinburne are used to explain his 
views in Part 7, Section XVIII. 
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XVIII. Of forbidding or hindring the Testator 
to make another Testament. 


1. The former Testament is void, where the Testator is forbidden to 
alter the same, or to make a new Testament. 

2. Divers extensions of this foresaid conclusion. 

3. Of hindring the Notary or Witnesses to have access to the Testator. 

4. Of disturbing the Testator by making a noise. 

5. Of immodest perswasions. 

6. Whether this prohibition be proved by the assertion of the Testator. 

7. Divers limitations of the first conclusion, viz. that the Testament 
is overthrown, where the Testator is hindred in altering the same. 

8. Of disturbing the Testator with noise and weeping. 

9. Whether the prohibition of one be prejudiciall to others. 


Amongst many other means whereby the Testament, which was 
good at the beginning, is afterwards made void, this is one not to be 
omitted, (seeing it is so often practiced,) namely, when (1) the Testator, 
intending to alter the Testament before made, or to make a new Testa- 
ment, is forbidden or crossed, so that he cannot or dare not doe as he 
intended. By this  p eeaney we and manner of crooked dealing, the Testa- 
ment which should have been altered is made void. 

The reason is, because as those Testaments are not found at the be- 

inning which are made by fear or fraud: so that Testament which 
forth infected with the same disease, and so from henceforth to be 
esteemed of no more force or efficacy then these other. 

This conclusion, (2) That the Testament doth become void when 
the Testator is prohibited to alter the same, doth proceed not onely when 
the Testator himself is prohibited or put in fear; but also (3) when the 
Notary or Witnesses be letted or stopped, that they cannot have access 
unto the Testator: for he that doth not permit, is said to prohibit. And 
therefore if the wife being made Executrix, or any other person bene- 
fitted by the Testament, understanding that the Testator is about to 
alter his Will, will not suffer his friends to come unto him, pretending 

adventure that he is fast asleep, or in a slumber, or the Physician gave 
in charge that none should come to him, or pretending some other ex- 
cuse, or else (all excuses set apart) do for charitie’s sake shut them forth 
of the doors: in these cases the Testament is void, in detestation of 
such odious shifts and practices. 

Secondly, this conclusion hath place, if (4) after the coming of the 
Notary or Witnesses, and preparation of all things necessary for the 
alteration of the former Testament, some person, of intent and poe 
to hinder the altering of the same Will, doth make a noise, and keepeth 
such a stir, exclaiming and quarrelling with such as seek to have the 
Testament altered, that the Testator, being therewith disturbed and 
offended, did not then alter his Will, and shortly after died. 

Thirdly (5) this conclusion hath place not onely where the Testator 
is prohibited by threatnings, or hindered by fraud, but also when he is 
overcome with importunate requests, and fraudulent persuasions, not 
to alter his former Testament. 

Fourthly (6) this conclusion doth pence, albeit there be no stronger 
proof of violence or impediment offered to the Testator in this case, 
then the assertion of the Testator himself. 

In these cases following (7) the former conclusion doth not proceed. 
The first case is, when the Testator had no purpose to alter his Testa- 
ment: for if any do forbid the Testator to alter his Testament, when 
the Testator hath not any purpose to alter the same; this prohibition 
doth not hurt the force of the Testament already made. The second 
case is, when the fear which is used in the prohibition is vain, or but 
light, such (I mean) as cannot move a constant —— The third case 
is, when the Testator is rohibited, but not at that present time when 
he intended to alter his former Testament; for such prohibition is not 
hurtfull. The fourth case, being like to the former, is, when the Testator, 
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after the prohibition, might very well at sundry times have altered his 
Testament, and did not: for in not altering the Testament when he 
might, he seemeth to allow it and confirm it. The fifth case is, when the 
Testator is not compelled by fear, nor circumvented by fraud, but in- 
duced with flattering speeches void of deceit, (such as may become an 
honest wife or faithful friend,) not to alter his Testament. The sixth 
case is, when (8) all things necessary for the alteration of a Testament 
being prepared, the Executor or Legatary, or other person, with his 
noise or weeping, doth so disturb the Testator, that he cannot alter his 
Testament: not of purpose to hinder such alteration; but being moved 
with compassion, to fee the Testator grievously afflicted with sickness, 
or being stricken with an unfeigned sorrow, through fear of the Tes- 
tator’s death, or otherwise overcome with an honest or kind care or 
grief, and not able to suppress the force of this vehement passion, doth 
burst into tears, and so with noise of his lamentations doth disturb the 
Testator, that he cannot proceed in the alteration of his Will. In this 
case the former Testament is not made frustrate by such disturbance, 
albeit after that the Testator never had the like opportunity of altering 
his Testament. Howbeit the Judge must be very wary, and learn by the 
circumstances of the fact, whether this noise and exclamation be of 

olicy, or of simplicity. The seventh case is, when (9) the Executor or 
oe: <i doth forbid or hinder the Testator to alter his Testament. 
In which case the former Testament is void onely in prejudice of that 

erson which doth prohibit or hinder the Testator to alter the same, 
Dut not in prejudice of another not consenting thereunto: much less 
doth the prohibition of that purpose by him who is to reap no benefit 
by the Testament, hurt those Executors which otherwise should be 
Administrators in case the party died intestate; unless it doth appear 
that the Testator would have changed his whole Testament, and have 
appointed new Executors; for then this prohibition maketh void his 
whole Testament, like as if the Testator had been compe.led to make 
the same at the first. 

There is much adoe in the Civill Law about this question, who ought 
to have the Testator’s goods, when he is compelled to make his Testa- 
ment, or hindered that he cannot revoke his Testament, the Prince, 
or the heirs of the dead person. But with us, if any die intestate, the 
Administration of his goods is to be committed to the widow, or next 
of kin, and doth not go to the Prince, though the Executor or Legatary 


be unworthy. 

With these speculations as to the ultimate disposition of a testator 
who has been so unfortunate as to be hindered or forbidden to making 
another testament, Judge Swinburne ends this topic; and four sec- 
tions later, he ends his book. 

The courts of law and of equity keep on with what has been their 
favorite diversion since Henry VIII: of tearing from the ecclesiastical 
courts such pieces of jurisdiction as they might, and then of trying to 
fit this booty into their own systems. Gradually the law of testaments 
and wills as it existed in this period of development is shrouded by the 
mists of the years as they pass, and is almost forgotten. When this 
question is raised again, in 1787, by the mistakes of Lord Waltham 
and by the prompt and brutal action of his son-in-law in trying to 
take advantage of all the breaks in his favor, the new age thought 
that it was a new problem; and did not realize that it had been dis- 
cussed again and again in the centuries that had long since passed by. 
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V 


On this side of the Atlantic the 1800’s were two decades along be- 
fore the courts of equity powers were faced with this problem. If 
testator wishes to revoke a will or codicil, but he was prevented by 
force,® by fraud,’® or by a combination of the two," equity, as a gen- 
eral rule, gives relief by holding the devisee under the instrument 
which testator wished to revoke, as trustee for the person by whom 
testator had intended to replace such devisee. 

A common type of fraud is found where heir or devisee under a 
prior will promises to the ancestor or testator that he will convey or 
devise certain property to the person to whom ancestor or testator 
wishes to devise such property by a later will, such heir or devisee not 
intending to keep such promise.'* If a power has been given to testa- 
tor, and the attorney by fraud or mistake does not refer to the power 
so as to make the will a valid exercise of the power in favor of the 
designated legatees, but words the will so that the property which 
passes under the power will pass to such draftsman as residuary 
legatee, such residuary legatee takes as trustee for the intended 
legatees."* 

If fraud in the procedure prevents the heir from showing that the 
will was obtained by fraud, the devisee may be held as constructive 
trustee.'* 

No relief is given if the fraud of which complaint is made is not 
material and operative. A false statement as to the identity of the 
instrument which is destroyed is not ground for relief if the instrument 
was not destroyed in testator’s presence, and, accordingly, its des- 
truction would not be operated as a revocation." If it is stated falsely 


® Gains v. Gains, 9 Ky. (2 A.K. Marsh.) 190, 12 Am. Dec. 375 (1820). 

10 Monarch v. Koslowski, 322 Mass. 466, 78 N.E.2d 4 (1948) (testator sends 

message to his attorney; false message delivered); Bohannon v. Trotman, 214 
N.C. 706, 200 S.E. 852 (1939); Moneyham v. Hamilton, 124 Fla. 430, 168 So. 
522 (1936) (devisee a says that she does not know where will is; testator 
wishes to burn it); —_ v. Jackson Circuit Judge, 249 Mich. 558, 229 N.W. 
481 (1930); Brazil v. PS; va, 181 Cal. 490, 185 Pac. 174 (1919) (devisee asked by 
testator to burn will; devisee burns other paper which he says is will: testator is 
deceived). 

1 Latham v. Father Divine, 299 N.Y. 22, 85 N.E.2d 168, 11 A.L.R. 2d 802, 
rehearing denied 299 N.Y. 599, 86 N.E.2d 114, 11 A.L.R. 2d 808. (1949); Bohan- 
non v. Trotman, 214 N.C. 706, 200 S.E. 852 (1939); Bohannon v. Wachovia 
Bank & Trust Co. 210 N.C. 679, 188 S.E. 390 (1936). 

1% Thomas v. Briggs, 98 Ind. Sop 352, 189 N.E. 389 (1934); Tyler v. Stitt, 
132 Wis. 656, 112 N.W. 1091, 12 L.R.A. (x. s.) 1087 (1907); el v. Moore, 
153 Inc. 393, 53 N.E. 767, 53 L.R.A. 753 53 (1899). 

% Reed v. Hollister, 44 Cal. App. 533, 186 Pac. 819 (1919). 

“O’Brien v. Markham, 37 Cal. App. 2d 381, 99 P.2d 583 (1940). See also, 
Coldwell v. Taylor, 218 Cal. 471, 23 P.2d 758, 88 A.L.R. 1194 (1933). 

4 Reiter v. Carroll, 210 Ark. 844, 198 S.W.2d 163 (1946). 
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that a will has been destroyed and testator learns that such will is 
still in existence, relief will not be given, at least if testator has a 
reasonable opportunity after learning such fact to destroy the will 
himself.!* No relief is given if testator (father) meant to divide his 
property evenly among his children, and he is induced to omit one 
child by the promise of testator’s brother to bequeath a certain 
amount of property to the child, since the brother received nothing 
as a result of the transaction.” 

In the foregoing cases relief in equity has been given where there 
was operative fraud or force, and has been denied only where there 
was no operative fraud or force. There are a few other cases in which 
relief was denied although extreme violence was threatened,'® or 
although fraud was clearly shown.!® 


VI 


If we seek relief for wrongs of this sort at common law rather than 
at equity, we find ourselves under a different kind of law, a relatively 
primitive law, with rigid unyielding rules, adherence to which is more 
important than doing justice. So rigid and unyielding are the rules 
that it is very difficult to show that a wrong has been committed for 
which the common law will give any relief.?° If the evidence does not 
show that testator’s intention remained unchanged until his death, 
common law will give no relief ;?! but perhaps equity would not either. 

The fact that an expectant heir has no fixed interest in the property 
of his ancestor during the life of such ancestor has been held to be a 
good and sufficient reason for denying damages to an heir whose 
ancestor has been induced to disinherit him by false and malicious 





16 Graham v. Burch, 53 Minn. 17, 55 N.W. 64 (1893). 

17 Robinson v. Denson, 40 Tenn. (3 Head) 395 (1859). 

18 Ledwidge v. fa a 200 Ark. 447, 1389 S.W.2d 238 (1940) (said that oral 
evidence was inadmissible to change a will); Bohleber v. Rebstock, 255 Ill. 53, 
99 N.E. 75, 41 L.R.A. (N.s.) 105 (1912) (threats of extreme violence in case of 
an attempt to make a new will; bill in equity to set aside will and order of pro- 
bate; relief denied). 

19 Dye v. Parker, 108 Kan. 304, 194 Pac. 640 (1921) (husband whose wife was 
heiress read to testatrix a will which purported to contain a clause which was 
not in fact there; and which devised a large amount of the estate to a third 
person. The fraud, etc., of the husband which resulted in a financial advantage 
to the wife was treated differently i in Dixon v. Olmius, 1 Cox Ch. Cas. 414 (1787). 


#° Smith v. Whetstone, 209 S.C. 78, 89 S.E. (2d) 127 (1946) (if the witnesses 
are honest and the persuasion is modest no wrong is shown); Clingan v. Michel- 
tree, 31 Pa. 25 (1857) (fraud to identity of burned instrument: evidence not 
sufficient to prove estoppel); Marshall v. DeHaven, 209 Pa. 187, 58 Atl. 141 
(1909) (payment of $5000 to a third person to “<nfluence” and “induce” testator 
not to hone his will is held not to be a tort for which relief should be given). 


% Lewis v. Corbin, 195 Mass. 520, 81 N.E. 248 (1907). 
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statements of others.?2 Even where testator was prevented by threats 
of violence from making a will, damages have been refused.” A case 
which sounds as though the court might have given relief at common 
law if it had rendered final judgment is one which begins as a bill of 
discovery** and ends as a compromise.” 


VII 


It might be thought that a court of probate powers is the court 
which would be the most ready to grant relief of this sort; but the 
reverse seems to be the case. So detailed are the statutory provisions 
for making and revoking a will, and so complete, apparently, are the 
provisions for probate, that the courts of probate powers seem to have 
felt that they were deprived of power to fill up these gaps. If by force 
the testator is prevented from destroying his will,” or if by fraud he 
is led to believe that the will has been destroyed,?’ the only question 
for the court of probate powers seems to be whether there is any 
indication upon the instrument of burning, tearing, and the like; and 
if the guilty party has been so clever that no such mark appears, there 
is no revocation. 

If the will has been probated,?* or can be probated,”® or if the 
question can be raised at contest,*° it seems that no other relief can 
be given in any other court or in any other proceeding unless fraud 
in the procedure which prevented a fair trial of the question can be 


shown.*! 
VIII 


Of the 48 states which now make up our Union, only one has a law 
that is based on Roman law; and only one case has been decided in 
that state upon this question.” In language that sounds as if it were 


2 Hall v. Hall, 91 Conn. 514, 100 Ati. 441 (1917); Hutchins v. Hutchins, 7 Hill 
(N.Y.) 104 (1845) (statement that such expectant heir would assert invalid 
claim against ancestor which would take most of his property). 

* Cunningham v. Edward, 52 Ohio App. 61, 3 N.E.2d 58 (1936). 

* Bohannon v. Wachovia Bank & Trust Co., 210 N.C. 679, 188 S.E. 390 (1936). 

% Bohannon v. Trotman, 214 N.C. 706, 200 S.E. 852 (1939). 

* Blanchard v. Blanchard, 32 Vt. 62 (1859) (it is said that probably equity 
will “restore the fund to the channel from which it was diverted’’). 

27 Graham v. Burch, 47 Minn. 171, 49 N.W. 697 (1891) (testator put will into 
unlighted stove, to burn when stove was lighted); Hize’s Ex’r v. Fischer, 32 N.C. 
(10 Iredell) 139 (1849). 

28 Brignati v. Medenwald, 315 Mass. 636, 53 N.E.2d 673 (1944). 
on "7 v. Lovell’s Adm’x, 303 Ky. 238, 197 S.W.2d 424 (1946), 45 Micu. L. 

EV. 4 

30 oa v. Wilson, 150 Kan. 794, 96 P.2d 880 (1939) (facts known in time for 
contest). 
® Hall v. Hall, 91 Conn. 514, 100 Atl. 441 (1917). 
® Kelly v. Kelly, 10 La. Ann. 622 (1855). 
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taken from Swinburne—and well it might for they both came from 
the same source—the court holds that if the heir, by force and vio- 
lence, prevents testator from making a will in favor of an intended 
devisee, the court will give relief to the prospective devisee. This 
makes the law of Louisiana unanimous; but it is a unanimity based 


upon a single case. 
IX 


Thus we find the common law courts and the courts of probate 
powers very unwilling to restrain the wrong doer from his evil ways, 
and very willing to leave him to the full enjoyment of the fruits of 
his sin if he has been clever enough; while equity is far more ready to 
fill up the gaps in the law and to protect the despoiled and the op- 
pressed; and modern Roman law thinks only of how the innocent 
may be rescued from the jaws of the wicked. But then the Roman 
law had been considering this problem for centuries while our ances- 
tors;were still wrestling with problems of the blood—fine and the 


weregild. 











Contesting Income Tax Assessments 
in Wisconsin 


STANLEY C. Fruits* 


’ tional assessment and pursuing a claim for refund. 


entirely separate. 


The general law practitioner is frequently perplexed by questions 
of procedure, and this is particularly so where he is called upon to 
proceed before administrative agencies. While procedure pertaining to 
questions arising under the Wisconsin income tax laws is relatively 
simple, experience indicates that many attorneys might benefit by 
an article covering procedural courses they are most frequently 
called upon to chart in this field—z.e., those of contesting an addi- 


To understand how to proceed before an administrative agency, 
one must know something of its jurisdiction and its organizational 
set up. Under the Wisconsin income tax laws, provision is made for 
appearances before two separate administrative agencies. This has 
been so ever since the Wisconsin Tax Commission was abolished in 
1939, and the Department of Taxation and the Board of Tax Appeals 
were created in its stead. The former is charged with the general 
administration of the tax laws; and the latter, with determining issues 
between taxpayers and the Department.' These two agencies are 


Assessors of income are immediately responsible for determining 
the income tax liability of persons other than corporations. Such 
taxpayers, generally, must file their annual income tax returns at 
the office of the assessor in charge of the assessment district in which 
they reside. The returns are kept at the assessors’ offices and audited 
under their supervision. There are four assessment districts in Wis- 
consin, each with an assessor in charge. The offices are located at 
Milwaukee, Madison, Eau Claire, and Appleton. Administration of 
the income tax law, as it pertains to corporations, is handled directly 
by the income tax division of the Department at Madison. Corporate 
returns are to be filed at that office where they are kept and audited. 

Assessors of income are charged with making additional assess- 





Wis. Dep’t of Taxation, since 1947. 
? Wis. Strat. §§ 73.01 and 73.03 (1949). 








* B.E. 1934, Milwaukee State Teachers College; LL.B. 1937, U. of Wisconsin; 
Attorney, Milwaukee and Beaver Dam, Wis., 1937-1947 (City Attorney, Beaver 
Dam, 1940-1947), except for three years military service, 1943-1946; Attorney, 
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ments against persons other than corporations.2 When a person 
wishes to make a claim for refund, he must file it with the assessor in 
charge of assessment of his income.’ Additional assessments against 
corporations are made by the Department, and corporation claims 
for refund must be made to the Department. 


ADDITIONAL ASSESSMENTS 


The Wisconsin income tax law requires all persons subject to it to 
file annual income tax returns with the assessor of incomes of their 
district or the Department, depending, as above noted, whether the 
taxpayer is a corporation or a person other than a corporation. The 
return provides for computing the tax by the taxpayer on the basis 
of the net taxable income reported. This self-assessment is subject to 
audit by the assessor of incomes or the Department, as the case may 
be. If it is determined through office or field audit that additional 
taxes are due, an additional assessment is made. The taxpayer is 
then given written notice of it and the basis for it. Upon receipt of 
the notice, the taxpayer is likely to seek the advice of his attorney, 
and it is necessary for the attorney not only to be able to determine 
the merits of the additional assessment but also the procedure for 
review, if it is concluded that the additional assessment is not war- 
ranted or is in error. Where the additional assessment is based on a 
field audit, the taxpayer will, of course, know that his income tax 
liability is under investigation prior to his receiving the notice of addi- 
tional assessment based on the results of the field audit. Any facts in 
point with which he is able to satisfy the field auditor will have an 
effect upon the results of the audit. Where the assessment is based on 
an office audit, the taxpayer may not know that his return has been 
found in error until he receives the notice of assessment. However, 
in some cases, where the additional assessment is based on an office 
audit, the assessing authority may have requested information of the 
taxpayer prior to making the additional assessment. 


APPLICATIONS FOR ABATEMENT 


Section 71.12(1) of the Statutes provides that anyone feeling 
aggrieved by an additional income tax assessment shall, within 30 
days after receipt of the notice thereof, make application for abate- 
ment to the authority which made the assessment—the assessor of 
incomes or the Department, as the case may be. The Department 





2? Wis. Star. § 71.11 (1949). 
3 Wis. Strat. § 71.10(10)(f) (1949). 
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requires that such applications shall be in writing; must set forth 
clearly and concisely the specific grievances, including a statement of 
the relevant facts and propositions of law relied upon; must be signed 
by the taxpayer or his authorized representative; and must be filed 
in duplicate. They are considered to be filed in time if mailed in a 
properly addressed envelope, with postage prepaid, and postmarked 
before midnight of the 30th day following receipt of the notice of 
assessment, provided such application is actually received by the 
assessing authority within five days of the prescribed date for filing.5 
In computing such time, the day of receipt of the assessment notice 
is excluded; and, if the 30th day is a Sunday or holiday, the next 
secular day shall be the last day for filing.* 

It is imperative that a written application for abatement be properly 
filed within the time provided.” Oral statements to the assessor or 
one of his subordinates or to an officer or employee of the Department 
are not enough, nor is a letter to the assessing authority by the tax- 
payer’s attorney that an appeal from the additional assessment will 
be taken.*® 

The effect of filing an application for abatement is to ask the as- 
sessing authority to review its own assessment. The objective is to 
persuade the assessing authority that the conclusion as to the law 
was in error or that there are additional facts which warrant a differ- 
ent conclusion. At the time of making the application for abatement 
of the assessment, or at any time prior to the action of the assessing 
authority thereon, a request for a conference can be made. Confer- 
ences held by the assessing authority are informal in nature. It is 
desirable that the taxpayer, or an informed officer when the taxpayer 
is a corporation, be present, for it frequently develops that gaps in 
the factual picture must be filled in. Otherwise it may be necessary 
to continue the hearing, causing inconvenience and an unnecessary 
waste of time. If written instruments or records are important to 
the issue, they should be available at the conference so that they 
may be referred to. Ordinarily, it is not necessary that witnesses be 
present, but counsel for the taxpayer should be prepared to declare 
how witnesses, if called, will testify. Counsel for the taxpayer should 
be prepared as to the applicable law and should be able to give a 
brief argument citing applicable statutes and authorities. 





: on” 205, Dep’t of Taxation, Wis. Rep Boox, Apm. Ruites & Orpers 515 


5 Wis. Star. § 71.10(13) (1949). 

6 Wis. Stat. § 370.01(24) (1949). 

7 Wallrich v. Wis. Dep’t of Taxation, 2 W.B.T.A. 98 (1944). 
* Lennon v. Wis. Dep’t of Taxation, 1 W.B.T.A. 119 (1940). 
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After the taxpayer has had an opportunity to present facts and 
argument to the assessing authority, that authority will act upon the 
application by either allowing it, denying it, or allowing it in part. 
Written notice of such action will be given to the taxpayer. 








































REVIEW BY Boarp or Tax APPEALS 


In the event that the taxpayer feels aggrieved by the action of the 
assessing authority in acting on his application for abatement of the 
assessment, he may petition the Board of Tax Appeals for review of 
the action.* The petition for review must be filed with the clerk of the 
Board in Madison within 30 days of receipt by the taxpayer of the 
notice of the assessing authority in acting on the application for 
abatement. Petitions for review are considered timely filed if mailed 
by registered mail in a properly addressed envelope, with postage 
duly prepaid, and postmarked before midnight of the 30th day.” 
Time is to be computed in the same manner as above indicated in 
computing the 30-day period for filing applications for abatement 
with the assessing authority. If the petition for review is not timely 
filed with the Board of Tax Appeals, the Board does not have juris- 
diction to hear the taxpayer’s complaints. The Board has so held in 
a number of cases upon the Department’s motion to dismiss. 

The form and requirements of a petition for review are set forth 
in the rules of the Board, printed in the Wisconsin Red Book," as 
are the rules of the Department of Taxation. A printed form for 
petition to the Board is not provided. The petition should clearly 
set forth the allegations upon which the petitioner relies and should 
be separately stated and numbered so that the issues may be clearly 
defined by the answer of the Department. If it is impossible to tell 
from the petition what the objections of the petitioner are, it will 
be necessary for the Department to move the Board for an order 
directing the petitioner to make the petition more definite and certain. 
This entails unnecessary expense and inconvenience to all parties 
concerned, including the Board. 

The Wisconsin Department of Taxation should be named as 
respondent regardless of whether the assessment complained of was 
made by an assessor of incomes or the Department. The statutes are 
not express on this point, but the Department seems the proper 
party respondent because of its paramount position in the administra- 





® Wis. Star. §§ 71.12(1) and 73.01(6)(a) (1949). 

10 Wis. Srar. § 73.01(6)(a) (1949). 

1 Rules 3 and 4, Wis. Board of Tax Appeals, W1s. Rep Boox, Apm. Ruies & 
Orvers 488 (1950). 
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tion of the income tax law. Also, that has been the usual and accepted 
practice. The petition should be signed by the taxpayer against whom 
the assessment in question was made. If a corporation, it should be 
signed by the officers authorized to sign documents for the corpora- 
tion. If, for some reason, it is necessary for the representative of the 
taxpayer to sign the petition, a power of attorney, signed by the 
taxpayer, should accompany it. 

The statutes require that the petitioner file an original and four 
copies of the petition with the Board.” It is not necessary for the 
petitioner to serve a copy of the petition on the Department, for the 
Board is required to transmit one of the copies to the Department. 
That leaves one copy for each of the Board members and the original 
for the record. 

The Department must file an answer to the petition within 30 
days after transmission of a copy of the petition to the Department 
by the Board. The Department files three copies of its answer with 
the Board, along with the original, and must serve a copy upon the 
petitioner or his attorney.” 

After the Department files its answer the Board will set the matter 
for hearing, and reasonable notice of the time and place of the hearing 
will be communicated to the parties. The Board has been hearing all 
corporation matters at its offices or the adjoining hearing room in the 
State Capitol at Madison. Hearings concerning persons other than 
corporations are usually set at the courthouse in the city in which 
the assessor of incomes who made the assessment has his office— 
Milwaukee, Madison, Eau Claire, or Appleton. However, in some 
cases, particularly those arising in the Eau Claire district, which 
covers a large area, the hearing may be set at one of the larger cities 
most convenient to the taxpayer, such as Superior or La Crosse. 

The hearing may be conducted before one, two, or all three mem- 
bers of the Board. Ordinarily, the proceedings will be recorded on the 
Board’s motion, and a transcript may be had by the taxpayer upon 
request and payment of the required charge. The matter is heard 
in much the same manner as in a trial before a court, except that the 
Board, being an administrative agency, is not required to adhere to 
the common law or statutory rules of evidence.’* Emphasis is placed 
on getting the facts. The action of the assessing authority, Depart- 

ment or assessor of incomes, is prima facie correct; and the burden 
of overcoming it is upon the petitioner, except where civil fraud is 





1% Wis. Strat. § 73.01(6)(a) (1949). 
18 Ibid. 
4 Wis. Strat. § 227.10 (1949). 
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charged, and then the burden of proving the fraud issue is upon the 
Department. Upon the conclusion of the hearing, the Board will 
either direct the parties to file briefs or give them the opportunity to 
do so. The Board will then make its determination of the issues in the 
form of a decision, findings of fact, and conclusions of law. 

It is of great importance to get all of the material facts into the 
record at the hearing before the Board of Tax Appeals. Not only will 
the Board decide the issue on the basis of the facts presented, but the 
courts, on appeal from the Board, are confined to the record made 
before the Board. The taxpayer is required to appear at the hearing 
before the Board and make full disclosure under oath as to his in- 
come, unless the Department waives the requirement. Counsel for 
the taxpayer should be prepared to offer the testimony of witnesses 
and any documents which have a bearing on the issue. Under the 
Board’s rules, affidavits will not be received in evidence unless con- 
sented to by the Department. 


JUDICIAL REVIEW OF BoARD’s DETERMINATION 


If the taxpayer is aggrieved by the determination of the Board of 
Tax Appeals, he may seek judicial review.’* Proceedings involving 
taxes of persons other than corporations must be instituted in the cir- 
cuit court of the county where the taxpayer resides. Proceedings in- 
volving taxes of nonresident individuals or fiduciaries shall be insti- 
tuted in the circuit court of the county which includes the situs of 
the property or income assessed, or if there be more than one such 
county, to the circuit court of any of such counties.’’? Proceedings 
involving taxes of corporations must be instituted in the circuit court 
for Dane County, for Section 73.015(2) does not provide an exception 
to Section 227.16, where the assessment is against a corporation. 

Since, in the administrative determination of income taxes, two 
administrative agencies are involved (Department and Board), some 
uncertainty may be entailed in interpreting the procedural require- 
ments of Chapter 227 for judicial review. It seems clear, however, 
that the Department and not the Board should be named as the 
respondent in the petition to the circuit court, and that has been the 
practice. A copy of the petition must be served on the Board and the 
original filed in the office of the clerk of the circuit court within 30 
days of receipt by the taxpayer of the order or determination of 





% Wis. Stat. § 71.12(3) (1949). 
1gWis. Stat. §§ 73.015 and 227.15 (1949). 
Wis. Stat. § 73.015(2) (1949). 
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the Board.'* The statutes also require that the petitioner serve a 
copy of the petition for judicial review upon the Department within 
30 days after the institution of proceedings for judicial review.’ It 
would seem to be a good practice to serve a copy on the Department 
at the time the Board is served so that service on the Department is 
not overlooked. 

The Board will then certify the record made before it to the circuit 
court. Review by the court must be confined to the record made be- 
fore the Board.”° The circuit court will set the matter for argument and 
may direct filing briefs. The court’s determination can be reviewed 
by the state Supreme Court if appeal is taken within 30 days of notice 
of entry of judgment.”! 

INJUNCTIONS 


In some instances, additional assessments are made under the pro- 
visions of Section 71.11(5), permitting default assessments on failure 
to report income. Such additional assessments are known as ‘““doomage 
assessments.’’ An assessment under Section 71.11(5) does not permit 
the procedure for review heretofore referred to. In the case of Baker 
v. Leenhouts, the assessor of incomes made a “doomage”’ assessment 
against Baker, who claimed that he was not subject to the Wisconsin 
income tax law because he was neither domiciled in Wisconsin nor 
a resident of Wisconsin for seven months of the year in question. 
He sought an injunction in the circuit court of Milwaukee County 
to prevent a levy of a tax upon his income. The procedural question 
of Baker’s right to seek an injunction was raised. The circuit court 
held that, under the facts of the case, there was no other adequate 
remedy and that the proceeding was proper. It held against Baker on 
the merits, finding that he was a resident of Wisconsin during seven 
months of the year in question and that he was therefore subject to 
a tax on his income to the same extent that the income of any such 
resident may be taxed.” The judgment was recently affirmed on ap- 
peal to the Wisconsin Supreme Court,* which made no comment as 
to this procedural question. 


Deposit or Tax 


Provision is made in the Wisconsin income tax law for a deposit 
of the tax, plus interest due, after petition is made to the Board of 


18 Wis. Stat. § 227.16 (1949). 
19 Thid. 

© A limited exception is provided in Wis. Star. § 227.20 (1949). 
1 Wis. Stat. § 227.21 (1949). 

* Baker v. Leenhouts, Cir. Ct., Milwaukee County, Oct. 25, 1948. 
* Baker v. Leenhouts, 257 Wis. 584, 44 N.W.2d 544 (1950). 
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Tax Appeals.* A taxpayer may wish to avail himself of this provision 
where the final determination of the case will probably take consider- 
able time, for he can thus eliminate the accruing of interest. The law 
also provides that if, on final determination, any part of the deposit 
is to be refunded, the state shall pay five per cent per annum interest 
on the amount refunded. 


CLAIMS FOR REFUND 


The second type of procedural question which frequently confronts 
an attorney is that pertaining to claims for refund. If the year in 
question is open for refund, a claim should be filed with the assessor 
of income to whom the tax in question was paid (or to the Department 
in the case of corporations). The claim must set forth specifically and 
explain in detail the reasons for and the basis of the claim.* The 
assessor or Department, as the case may be, must act on the claim 
for refund within one year.” In the event that the claim is denied in 


. full or in part, the taxpayer can seek review of the determination by 


the Board of Tax Appeals?’ by petitioning the Board in the same 
manner as heretofore described for seeking review by the Board of 
additional assessments. Review of the Board’s determination can 
also be taken in the same manner as judicial review of the Board’s 
determination relating to an additional assessment. 





™“ Wis. Srart. § 71.12(2) (1949). 

% Wis. Srar. § 71.10 (10)(f) (1949). 
* Wis. Strat. § 71.10(10)(g) (1949). 
37 Wis. Star. § 73.01(6)(a) (1949). 

















Liquidation of Mutual Insurance Companies 
in Wisconsin 


Frank T. Borsei* 
and 
LEON FrIeLpMANT 


“Tt is safe to say that . . . state regulation of the insurance business 
is as old and as pervasive as any regulatory power exercised by our 
States.’’! Exclusive control by a state agency of involuntary liquida- 
tions of insurance companies is, however, a far more recent develop- 
ment. For many years insolvent insurance companies were liquidated 
through the use of private receivers, specially appointed for the task. 
The abuses of “friendly receiverships,’’? the wastefulness, and the 
inefficiency were great. When, under that system, the state was per- 
mitted to be represented by one of its officers in the liquidation pro- 
ceedings, it did not have the exclusive right to wind up the affairs 
of the insolvent.* 

Faced with the wholly unsatisfactory system of equity receiver- 
ships, and cognizant of the exclusion of insurance companies from the 
national bankruptcy act,‘ New York state pioneered in 1909 in the 





° * Emeritus Lecturer in Law, U. of Wisconsin Law School; Special Master in 

reorganizations for the 7th U.S. Circuit since 1933; ‘Special Counsel for 

the Wisconsin Insurance Department in liquidation of mutual insurance com- 
panies since 1922. 

¢ LL.B., U. of Wisconsin, 1951. 

1 ints v. Jones, 329 U.S. 545, 556 (1947). For a discussion of the history of 
insurance regulation in the United States, see Patrerson, THE INSURANCE 
CoMMISSIONER IN THE UniTEeD States 519 (Cambridge: Harvard University 
Press, 1927). 

* For an exam ple of the flagrant misuse of a friendly receivershi a. Boyd v. 
Mutual Fire Ass’n of Eau Claire, 116 Wis. 155, 90 N.W. 1086, 94 N.W. 171 (1903). 
This was a creditor’s suit brought in equity, under Wis. Rev. Stat. §§ 3216-3228 
(1878), which provided for the winding up of the affairs of insolvent corporations. 

* Wis. Rev. Star. §§ 3218-3219 (1878) provided that an insolvent insurance 
company could be enjoined from exercising its corporate ts upon the com- 
mencement of a suit for closing up its business. Such suit could be commenced by 
the Attorney General in the name of the state, or by any aaa or a 
A receiver with powers identical to other equity receivers was then to be ap 
by the court. It was held in In re Oshkosh Mutual Fire Insurance Co., " 
366, 46 N.W. 441 (1890), that once the injunction was granted and the receiver 
appointed i in a suit brought by a ay party, the Attorney General was barred 
from bringing a separate suit asking for the dissolution of the company, under 
Wis. Rev. Strat. § 1968 (1878). He could, however, become a party to the pendi 
action. Thus the liquidation of insolvent insurance companies was not conside: 
an exclusive function of the state. 


*11 U.S.C. §§ 22a, 22b (1946). 
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formulation of the statutory procedure for liquidation by the state.* 
Justice Cardozo, in speaking of that law, said: 


The system of liquidation by receivers specially appointed had 
proved dilatory and wasteful. The Legislature substituted ad- 
ministration by a department of the government. Upon the ap- 
plication of the superintendent of insurance, an order may be 
made by the Supreme Court for the liquidation of the business. 
The work is to be done by the superintendent and his deputies, 
but under the supervisions of the court, and subject to its di- 


rection.® 


Wisconsin acted in 1911,’ providing for liquidation of insurance 
companies by the Insurance Commissioner under the supervision of 
the circuit court. That law is now Sections 200.08 and 200.09.* As the 


5N. Y. Insurance Law § 63 (1909). 

® In re Casualty Co. of America, 244 N.Y. 443, 447, 155 N.E. 735 (1927). 

7 Wis. Laws c. 152 (1911). This law was suggested and its adoption advocated 
by former Insurance Commissioner Herman cL. Ekern. It has been amended but 
once since its enactment, and then in form only. Wis. Laws c. 487, §§ 9, 10 (1933). 
. It is interesting to note that Wis. Star. §§ 286.12, 286.13 (1949) are the modern 
substitute for Wis. Rev. Start. §§ 3218-3219 (1878), note 3 supra. These sections 
were originally enacted in 1849 and were the basis for liquidation of insurance 
companies before 1911. Since 1911 they have not been used, but were revised 
in form by Wis. Laws c. 483, §§ 18, 19 (1935). These old sections are clearly in 
conflict with the policy expressed in Wis. Star. §§ 200.08, 200.09 (1949). Section 
268.05(2) requires the Insurance Commissioner to be notified of an action against 
an insurance company or fraternal benefit society for an injunction or receiver. 
The implication of this old statute, too, is that §§ 200.08 and 200.09 do not repre- 
sent the exclusive procedure for liquidation of insurance companies in Wisconsin. 
The statute should be repealed or clarified. In Wisconsin Trust Co. v. Cousins, 
172 Wis. 486, 499, 179 N.W. 801, 806 (1920), the Court in speaking of the closely 
analogous bank liquidation proceedings, said, ‘“The wide sweep of power and 
authority given to the state official in these liquidation proceedings . . . if not abso- 
lutely exclusive of all other remedies to the creditors, at least renders all other 
remedies of no practical value. The statute gives the commissioner wide power and 
discretion .. . cits] purpose is to provide a direct, simple, expeditious, pe economi- 
cal manner of disposing of the claims against the assets belonging to such insol- 
vent ... Until. . . the commissioner has passed upon and then rejected such claim, 
the creditor has no right to bring an independent action. . . . To hold otherwise 
would be to open the door to manifest multiplicity of suits, delay, and additional 
expense.”’ This language was quoted with approval in Jn re Bank of Viroqua, 
232 Wis. 644, 650, 288 N.W. 266, 269 (1939). also In the Matter of Knicker- 
bocker Life Ins. Co., 199 App. Div. 503, 191 N.Y. Supp. 780 (1922), for the hold- 
ing that the Commissioner has sole authority to liquidate. 

8 Wis. Star. § 200.08 (1949): 

(1) When any domestic insurance company or fraternal or mutual benefit 
society is insolvent or has refused to submit its books, papers, accounts or 
affairs to reasonable inspection and examination, or has neglected or refused 
to obey an order of the commissioner to make good within the time prescribed 
any deficiency in its capital or its reserve, or has transferred or attempted to 
transfer its entire property or business, or entered into any transaction, the 
effect of which is to merge its property or business in the property or business 
of any other company or society, without having obtained the written 
approval of the commissioner, or is found to be in such condition that its 
further transaction of business will be hazardous to its policyholders, or to its 
creditors, or to the public, or has wilfully violated its charter or articles of 
incorporation, or any law of the state, or any officer thereof has refused to 
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statutes are skeletal in form,® much of the procedure and substantive 
law of such liquidations in Wisconsin has been established in the 
proceedings initiated by the Insurance Commissioner. Many impor- 
tant points passed upon by circuit courts in this state in these pro- 
ceedings have yet to come before the Wisconsin Supreme Court for 





be examined on oath touching its affairs, the commissioner may apply by 
verified petition to the circuit court of the home county of the company or 
society for and the court may make an order directing the company or society 
to show cause why the commissioner should not take possession of its property 
and conduct its business, and for such other relief as the nature of the case 
and the interest of its policyholders, creditors, stockholders and the public 
may require. 

(2) The court may also enjoin such company or society from the trans- 
action of business or the disposition of its property, and may authorize the 
commissioner to immediately enter into the possession of such property and 
the conduct of such business, until the further order of the court. 

(3) After hearing, the court shall either deny the application or direct 
the commissioner forthwith to take possession of the property and conduct 
the business of such company or society, and retain such possession and con- 
duct such business until the court shall find and order that such company or 
society can properly and safely resume possession of its property and the con- 
duct of its business. 

(4) If, on a like application and order to show cause the court shall order 
the liquidation of the business of such corporation, such liquidation shall 
be made by and under the direction of the commissioner, who may deal 
with the property and business of such company or society in his name 
as commissioner or in the name of the company or society, as the court 
may direct, and shall be vested by operation of law with the title to all of 
the property, contracts and rights of action of such company or society 
as of the date of such order. 


(5) The compensation of such gems deputies, counsel, clerks and as- 


sistants, as the commissioner shali appoint to execute the orders of the 

court, and all expenses of taking possession of and conducting the business 

of liquidating such company or society, shall be fixed by the commissioner, 
subject to the approval of the court, and shall, on certificate of the com- 
missioner, be paid out of the assets of such company or society. 

(6) To carry out the purposes of this section, the commissioner shall have 
power, subject to the approval of the court, to make and prescribe such rules 
and regulations as to him shall seem proper. 

(7) The commissioner shall state in his annual report the names of the 
companies or societies so taken possession of, whether the same have re- 
sumed business or have been liquidated, and such other facts as shall indicate 
his proceedings under this section. 

(8) This section shall extend to the promotors, organizers, trustees or other 
persons having charge of the property or affairs of any domestic insurance 
company or fraternal or mutual benefit society proposed or attempted to 
be organized, including any corporation organized or proposed to be organ- 
ized to hold or control the stock or securities of any such insurance company, 
and to any property within the jurisdiction of the courts of this state be- 
longing to any foreign company or society. 

Wis. Strat. § 200.09 (1949): ‘All the powers and authority conferred upon the 
commissioner of banking, by section 220.08 and any amendment thereto, are 
hereby conferred upon and extended to the commissioner of insurance as to all 
insurance companies and fraternal or mutual benefit societies.” 

*In contrast to the Wisconsin statute, the Unirorm INsuRERS LIQUIDATION 
Act, 9 U.L.A. 415 (1942), approved by the Commissioners on Uniform State 
Laws in 1939, and adopted in eleven states, is comprehensive and deals in detail 
with matters not mentioned in the Wisconsin statute. The Uniform Act, however, 
closely resembles the Wisconsin statute. 
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decision, but helpful comparisons may be made with decisions reached 
in other states with similar statutes. It is the purpose of this article 
to examine particularly the law of the liquidation of mutual insurance 
companies as it has developed in Wisconsin under the statutes. 


Mutua INSURANCE 


The experience in Wisconsin under Sections 200.08 and 200.09 
has been solely in liquidating various forms of mutual insurance or- 
ganizations. The nature of mutual insurance makes it peculiacly a 
proper subject for state liquidation. Mishandling of equity receiver- 
ships can result not only in a low percentage of claims paid, but also 
in high assessments being levied against the policyholders—assess- 
ments higher than would be levied under an efficient state liquidation 
proceeding. 

The unique nature of a mutual insurance organization lies in the 
fact that its members are both insurers and insured. Thus when a 
mutual insurance organization becomes insolvent and is forced to 


liquidate, the policyholders are both the claimants and those who will 


be assessed to pay claims. A full discussion of the nature of mutual 
insurance is to be found in Huber v. Martin, the Wisconsin classic 
on the subject and a leading case in the field of mutual insurance law. 
The Wisconsin Supreme Court, in discussing the controlling principle 
of mutuality between members of a mutual, said: 


One who is insured in a mutual insurance company . . . occupies 
the double position of the insurer as well as the insured. He has 
not only obtained a contract by which other policy holders are 
obliged to indemnify him against loss, but he has bound himself 
to indemnify, up to a certain amount, his fellow insurers against 
loss occurring during the term of his insurance." 


In accordance with this principle, each member of a mutual insur- 
ance organization must contribute his pro rata share for losses and 
expenses,!? although his liability may be limited to a specified number 
of times the annual premium.” There is no true mutuality between 





10 127 Wis. 412, 105 N.W. 1031 (1906). See also Kennan v. Rundle, 81 Wis. 212, 
51 N.W. 426 (1892); 18 AppLemaN, INSURANCE Law AND Practice 79 (lst ed. 
1945). See Notes, 137 A.L.R. 945 (1942), 52 Am. St. Rep. 543 (1897). 

1 Seamans v. Millers’ Mutual Ins. Co., 90 Wis. 490, 494, 63 N.W. 1059, 1060 
(1895). See Note, 32 L.R.A. 481 (1896), for a comprehensive review of the liability 
of members of mutual fire insurance companies. See also Note, 53 A.L.R. 343 
(1928). 

12 Wis. Strat. § 201.02(3)(d) (1949). 

13 Wis. Start. § 201.02(5) (1949) provides: “The articles of a mutual insurance 
company may limit . (c) the liability of members, which liability shall be a 
prom | number of times the annual premium.’ 
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those who contribute at inadequate rates and those who contribute 
at adequate rates.’ It is not necessary for the policyholders of a mu- 
tual to execute bonds guaranteeing to pay the losses and expenses of 
their organization, for the assessment method of raising money to 
pay losses and expenses is indispensable in the very nature of a 
mutual company. Today, under certain conditions, mutual com- 
panies in Wisconsin are permitted to issue “non-assessable’’ policies, 
and provide for future losses by collecting cash premiums and meeting 
surplus requirements.’* It may be, however, notwithstanding an 
opinion of the Attorney General,!’ that these so-called “non-assess- 
able’’ policies can be subject to assessment by the Insurance Com- 
missioner, if confirmed by the circuit court, in case of liquidation 
proceedings brought under Section 200.08. The statutory provisions 
affecting such policies are ambiguous. While Section 201.07 provides 
for the issuance of ‘‘non-assessable’’ policies, Section 201.02(3)(d) 
says that the articles of incorporation of a mutual insurance company 
shall provide ‘that each policyholder . . . be liable for a pro rata share 
of losses and expenses incurred during the time the policyholder 
has been a member of the company, unless the liability of all members 
is limited according to law.’’ Section 201.02(5) says the articles ‘‘may 
limit (but to be effective the limitation shall be expressed in every 
policy): . . . (¢) the liability of members, which liability shall be a 
specified number of times the annual premium.”’ The legislative in- 
tent expressed in these statutes is not clear. Although the company 
itself cannot assess the policyholders, is a court of equity in liquida- 
tion proceedings similarly restricted? The problem has not yet 
reached the Wisconsin Supreme Court. 

Although there are many forms that mutual insurance organiza- 
tions may take, all, including stock companies, fall within the scope 
of Sections 200.08 and 200.09. Section 200.08 refers to ‘‘any domestic 
insurance company or fraternal or mutual benefit society,’ while 
Section 201.01 defines “company” as including “all corporations, 
associations, partnerships, and individuals engaged as principals in 
the business of insurance, except mutual benefit societies.’’ 

Reciprocal insurance associations"® are therefore subject to liquida- 





4 United Order of Foresters v. Miller, 178 Wis. 299, 190 N.W. 197 (1922). 
% Kennan v. Rundle, 81 Wis. 212, 51 N.W. 426 (1892). 

1% Wis. Stat. § 201.07 (1949). 

1716 Ops. Wis. Atr’y Gren. 716 (1927). 


18 Organized under Wis. Stat. § 201.39 (1949). See Notes, 94 A.L.R. 836 
(1935), 141 A.L.R. 765 (1942), 145 A.L.R. 1121 (1943); 18 AppLEMAN, op. cit. 
supra note 10, at 224, for discussions of the general nature of reciprocal insurance. 
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tion under Section 200.08, and have been so liquidated.'* Reciprocal 
insurance is the system whereby individuals, partnerships, or cor- 
porations, usually engaged in similar kinds of businesses, agree to in- 
sure each other against specified losses by means of mutual exchange of 
insurance contracts through the medium of an attorney-in-fact.?° The 
power of attorney serves as the charter, defines the rights, duties and 
powers of the attorney-in-fact, and directs what the contents of the 
policy must contain and omit. The United States Court of Appeals 
for the Seventh Circuit in Pickering v. Alyea-Nichols Co.,* considered 
at length the nature of reciprocal insurance and the relationship 
existing between the attorney-in-fact and the inter-insurance asso- 
ciation. The attorney-in-fact was there graphically described as ‘‘the 
very pulsating heart of the concern, the subscribers supplying the 
blood.’’*? His power, as the implementing agency for the inter-insur- 
ance association, is so broad that it “permeates and colors the entire 
plan.” One of the differences between mutual insurance organiza- 
tions and reciprocal insurance organizations is that while mutuals 


‘are often incorporated, reciprocals have no corporate existence, al- 


though the attorney-in-fact as such is often incorporated.* A succinct 
statement of additional differences between reciprocals and other 
insurance organizations is to be found in the Pennsylvania case of 
Long v. Sakleson.* It is important to note that the inter-insurance 
association, and not the attorney-in-fact, is the subject of liquidation 
under Section 200.08. The members of the inter-insurance association 
are the insurers, not the attorney-in-fact. Claims against the attorney- 





19 In re Liquidation of Inter-State Inter-Insurance and Inter-State Exchange, 
211 Wis. 258, 247 N.W. 839 (1933). 

20The ANNUAL REPORT OF THE WISCONSIN COMMISSIONER OF INSURANCE 
65-162 (1913), contains an excellent and informative discussion of all phases of 
the reciprocal insurance business. See also the leading case of Fishback v. Bothell 
Bus Co., 150 Wash. 49, 272 Pac. 67 (1928). 

1 21 F.2d 501 (7th Cir. 1927); see also Irwin v. Missouri Valley Bridge & Iron 
Co., 19 F.2d 300 (7th Cir. 1927). 

2 Pickering v. Alyea-Nichols Co., 21 F.2d 501, 507 (7th Cir. 1927). 

3 Td. at 506. 

™* Notes, 145 A.L.R. 1121 (1943), 141 A.L.R. 765 (1942), 94 A.L.R. 836 (1935). 

% 328 Pa. 361, 364, 195 Atl. 416, 418 (1937). “Reciprocal insurance bears a 
close resemblance to some pre-existing forms, yet differs from all. It has many 
aspects of a Lloyd’s company which also is unincorporated, but the subscribers 
to an exchange are not merely underwriters, for they are themselves insured; 
a limited partnership differs from a reciprocal in that liability in the former is 
i, & mutual insurance company is perhaps most closely analogous, but the 
iability of its policyholders is joint and several while in reciprocal insurance it is 
several. Mutual companies are incorporated, as are joint stock companies. The 
feature of exchanged risks and mutuality distinguish reciprocal insurance from 
individual insurance.” 
See also, ANNUAL Report, Wis. Comm’r of Ins. 72 (1913). 
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in-fact, therefore, are not liabilities of the association, and members 
of the association cannot be assessed to pay those claims.” 


THE NATURE OF THE PROCEEDINGS 


In Application of Whitman,’ the first Wisconsin case to consider 
the nature of the proceedings under Section 200.08, the Wisconsin 
Supreme Court said: 

They [the proceedings] are highly equitable in their nature. The 
object designed to be attained by the petition is to raise the 
necessary funds to enable the commissioner to pay legitimate 
claims and the costs of liquidation, and to apportion the neces- 
sary amounts required for that purpose among the various policy- 
holders in accordance with their legal obligations.”* 


In Wisconsin Mutual Insurance Co.*® the equitable nature of the 
proceedings was further emphasized: 


In liquidation proceedings such as this the precise procedure to be 
followed is largely within the discretion of the trial court. In 
order to achieve anything approximating a just result, the pro- 
cedure must be flexible enough so as to be adaptable to the 
exigencies of each case. The fact that one method is adopted in 
one case cannot be made the basis of an implication that all other 
procedures are invalid. The discussion in the cases must be 
read in connection with the facts in the case being dealt with.*° 


The powers of the Insurance Commissioner under Section 200.08 
are broad. As Section 200.09 confers upon the Insurance Commissioner 
all the powers and authority granted the Banking Commission, cases 
involving the liquidation of Wisconsin banks may properly be con- 
sidered, by analogy, in this regard. In Wisconsin Trust Co. v. Cousins, 
the Court points out that statutes conferring wide powers on the 
state official liquidating the insolvent organization render the indi- 
vidual remedies of the creditor of no practical value.** The property 
of the insolvent while being liquidated by the Insurance Commissioner 





% In re Liquidation of Inter-State Inter-Insurance and Inter-State Exchange, 
211 Wis. 258, 247 N.W. 839 (1933). The Court here held that if stockholders of 
an incorporated attorney-in-fact put up securities to create a guaranty fund, the 
securities being later sold to pay claims, then upon liquidation of the corporation 
and the inter-insurance association, the stockholders had no claim against the 
association, for the securities were not a liability of the association. 


37 186 Wis. 434, 201 N.W. 812 (1925). 
%8 Td. at 438, 201 N.W. at 814. 

39 241 Wis. 394, 6 N.W.2d 330 (1942), cert. denied 319 U.S. 747 (1943). 
* Td. at 408, 6 N.W.2d at 336. 

172 Wis. 486, 179 N.W. 801 (1920). 

% See the quotation from this case in note 7, supra. 
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is in the custody of the law, and the liquidating court has exclusive 
jurisdiction.*4 

Although the Insurance Commissioner is not the arm of the liqui- 
dating court as an equity receiver would be, he is, nonetheless, subject 
to court control, except as discretionary power is vested in him by 
statute.* An order of the court, however, cannot confer on the Com- 
missioner authority beyond or in contravention of the statute.** The 
liquidation, in short, is an administrative process, implemented and 
aided in part by the courts. 

Section 200.08(4) expressly provides that the Commissioner ‘shall 
be vested by operation of law with the title to all of the property, 
contracts and rights of action’’ of the organization being liquidated, 
as of the date of the order for liquidation. This is the most important 
feature of the Commissioner’s position as official liquidator. As title 
holder of the insolvent’s assets, the Commissioner can vindicate the 
rights of the insolvent under a bond indemnifying it against loss by 
reason of unlawful acts of its employees*’ and may compromise claims 
against the insolvent.** And acting under the authority conferred 
upon him by Section 200.09, the Commissioner, as receiver for an 
insolvent reciprocal exchange, may borrow money and pledge assets 





33 In re Liquidation of Milwaukee Commercial Bank, 236 Wis. 105, 294 N.W. 
538 (1940). 

% In Cheese Makers Mutual Casualty Co. v. Duel, 243 Wis. 406, 414, 415, 
10 N.W.2d 125, 129 (1943), the Court says: “It is perfectly clear that courts ordi- 
narily should not interfere with liquidation proceedings at the behest of one of 
several hundred persons against whom a claim is asserted and for separate con- 
sideration lift the merits of this claim out of the proceedings designed for the 
very purpose of their determination. . . . To yield to such considerations would 
inject innumerable and unwarranted interruptions into a proceeding which, as 
we can attest, has sufficient difficulties without such complications.” 


See also Pallange v. Liberty State Bank, 216 Wis. 418, 256 N.W. 708 (1934); 
Liquidation of Citizens Savings & Trust Co., 171 Wis. 198, 176 N.W. 870 (1920); 
Citizens Savings & Trust Co. v. Rogers, 162 Wis. 216, 155 N.W. 155 (1916). 


3% GLENN, LiquipaTIoNn 410 (New York: Baker Voorhis & Co. 1935); People by 
Van Schaick v. Title & Mortgage Guar. Co. of Buffalo, 264 N.Y. 69, 190 N.E. 153 
(1934). The Wisconsin Court, speaking of analogous bank liquidation proceedings, 
said, “In liquidation proceedings the Banking Commissioner is a statutory re- 
ceiver over whom the court has supervisory control, and the property of the de- 
linquent bank while being liquidated by such officers is in the custody of the law.” 
In re Liquidation of Milwaukee Commercial Bank, 236 Wis. 105, 108, 294 N.W. 
538, 540 (1940). 

% Toy ex rel. Ketcham v. Lapeer Farmers Mutual Fire Ins. Ass’n, 297 Mich. 
174, 297 N.W. 232 (1941). ‘““‘When a statutory system is administered the only 
question for the courts is what the statutes prescribe.”’ Justice Holmes, in William 
Filene’s Sons Co. v. Weed, 245 U.S. 597, 601 (1918). 


37 Duel v. National Surety Corp., 64 F. Supp. 961 (E.D. Wis. 1946), aff'd, 157 
F.2d 516 (7th Cir. 1946). 
38 In re United Mutual Fire Ins. Co., 22 R.I. 108, 46 Atl. 273 (1900). 
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in his hands as security*® despite the fact that the exchange itself 
could not do this.*° 

Although Section 200.08 is designed to take the place of equity 
receiverships, the early Wisconsin law on liquidations of insurance 
companies—law that was established under such receiverships—is 
being followed and applied in proceedings under Section 200.08 by 
Wisconsin courts today, where it does not conflict with the provisions 
of the statute. 

The nature of these proceedings under statutes similar to Wiscon- 
sin’s has been considered by the United States Supreme Court. In Lion 
Bonding and Surety Co. v. Karatz,“\ the Supreme Court considered a 
Nebraska statute, the pertinent provisions of which were almost 
identical with the provisions of Section 200.08. It was there held that 
“where a court of competent jurisdiction has, by appropriate pro- 
ceedings, taken property into its possession through its officers, the 
property is thereby withdrawn from the jurisdiction of all other 
courts.’’*? Exclusive jurisdiction therefore rests in the state liquidating 
court, and a federal court is ousted of any subsequent jurisdiction 
to appoint an equity receiver for the insurer being liquidated. 

A later decision, Pennsylvania v. Williams,* broadens that doctrine 
to hold that although proceedings in Federal court for the appoint- 
ment of a receiver were commenced prior to the action of the state 
in moving under its statute, the federal court should relinquish its 
jurisdiction in favor of the state court, when the state administrative 
officer so requests it.“ Clark v. Williard® deals with the implications 
arising from title resting in the statutory liquidator. If statutes vest 
a state administrative officer with title to the assets of a dissolved“ 
corporation, the officer may not be denied access to the courts of a 
foreign state, for his title is the same as any other non-resident owner 





3920 Ops. Wis. Art’y Gen. 678 (1931). The Attorney General’s decision was 
based upon Wis. Star. § 220.08(3) (1949) which provides that the Commissioner 
of Banks can “do such other acts as are necessary to conserve [the bank’s] assets 
and business... . ” 

© Wis. Star. § 201.39(6) (1949). 

“! 262 U.S. 77 (1923). 

Td. at 88. 

#3 294 U.S. 176 (1935); Note, 48 Harv. L. Rev. 1400 (1935). 
on or also Penn. Gen. Casualty Co. v. Penn. ez rel. Schnader, 294 U.S. 189 

292 U.S. 112 (1934). 

“ The Supreme Court has distinguished between those statutes that dissolve 
the insolvent and pass title to the liquidator as a statutory successor upon such 
dissolution, and statutes like Wisconsin’s, where title to all assets vests in the 
liquidator although the insolvent is still in existence. See Morris v. Jones, 329 
U.S. 545 (1947), for the indirect result of that differentiation. 
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of property.” Statements of the vital difference between an equity 
receiver and a statutory receiver who is vested with title are numer- 
ous.** In Relfe v. Rundle,** one of the earliest cases dealing with the 
liquidation of insurance companies, the Court said: 


Relfe is not an officer of the Missouri state court, but the person 
designated by law to take the property of any dissolved life insur- 
ance corporation of that State ... . He was, in fact, the corpora- 
tion itself for all the purposes of winding up its affairs.®° 


Although title is in the statutory receiver, the courts of foreign 
states may subordinate his ownership of property in the foreign 
state to claims of creditors within that state.*' Since the object of 
these statutory liquidation proceedings is the “prompt, fair, and 
equitable closing of [the insolvent company’s] affairs for the benefit 
of all creditors,’’® this rule can raise a serious obstacle to the liquida- 
tion of insurance companies carrying on their business in many 
states. The doctrine, however, appears to apply to personalty only.” 

The constitutionality of liquidation statutes similar to Section 
200.08 has been assailed but upheld.* 


‘* “Tn our judgment the statutes of Iowa have made the official liquidator the 
successor to the corporation, and not a mere receiver. . . . His title is not the con- 
sequence of a decree of a court whereby a corporation ‘still in being has made a 
compulsory assignment of its assets with a view to liquidation. . . . His title is 
the consequence of a succession established for the corporation by ‘the law of its 
creation. . . . So the lawmakers have plainly said. So the Iowa court adjudged 
in decreeing dissolution.” Clark v. Willard, 292 U.S. 112, 121 (1934). 

48 “| | . an ordinary court receiver, since he has not title and is only the arm 
of the court a pointing him, has no function outside the territorial jurisdiction 
of his court,” pat a statutory receiver appointed under a statute by which he is 

“vested by operation of law with title to all of the property, contracts and rights 
of action of such company as of the date of the order so directing liquidation . 
may sue anywhere as other owners may.” Wilson v. Alliance Life Insurance Co., 
108 F.2d 150,152 (5th Cir. 1939); Sterett v. Second National Bank, 248 U.S. 73 
(1918); Converse v. Hamilton, 224 U.S. 243 (1912); Bernheimer v. Converse, 
206 U.S. 516 (1907). 

#9 103 U.S. 222 (1881). 

8° Id. at 225. Although the Wisconsin Supreme Court has recognized this dis- 
tinction in its decisions, some of the language it employs is confusing. Wis. Sra. 
§ 215.70(8) (1949) rovides that title to the property of a savings and loan asso- 
ciation bein Beckie ted is vested in the Commissioner of savings and loan asso- 
ciations. In Jn re Fidelity Assurance Ass’n, 247 Wis. 619, 626, 20 N.W.2d 638, 
641 (1945), however, the Court said, “. . the commission’s administrative func- 
tions, powers, and interest in relation to those assets and securities and the dis- 
tribution or disposition of the net proceeds ordered by the court are virtually the 
— as those of a receiver appointed by a court in a general receivership pro- 

ing. 

s Clark | Vv. " Williard, 294 U.S. 211 (1935). 

52 19 APPLEMAN, op. cit. supra note 10, at 573. 

53 Note, 48 Harv. L. Rev. 835 (1935). 

People ex rel. Jones v. Chicago Lloyds, 391 Ill. 492, 63 N.E.2d 479 (1946), 
rev'd on other grounds, Morris v. Jones, 329 U.S. 545 (1947); People ex rel. 
Palmer v. National Bankers Ins. Co. of Lincoln, 369 Ill. 605, 17 N.E.2d 579 
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CLaIMs 

Liquidation 

When it is determined that an insurance company is insolvent 
or otherwise falls within the scope of Section 200.08, the court, on 
application of the Commissioner, issues an order for the company to 
show cause? why the Commissioner shall not enter into possession 
of the company’s assets. After the hearing the Commissioner is 
usually authorized by the court to take possession. Experience in 
Wisconsin shows that liquidation follows almost inevitably from 
insolvency. The Commissioner’s petition for liquidation, therefore, 
is filed soon after he takes possession and is usually granted. An order 
is entered limiting the time for filing of claims against the company. 


(1938); Booream v. Washington Casualty Ins. Co., 110 N.J. Eq. 164, 159 Atl. 519 
(1932); Smith v. Washington Casualty Ins. Co., 110 N.J. Eq. 122, 159 Atl. 510 
(1932); Monumental Life Ins. Co. v. Wilkinson, 100 Md. 31, 59 Atl. 125 (1904); 
Matter of Att’y Gen. v. North America Life Ins. Co., 82 N.Y. 172 (1880); Chi- 
cago Life Ins. Co. v. Needles, 113 U.S. 574, 585 (1885). 

% Section 200.08 does not define insolvency. In Davis v. Shearer, 90 Wis. 250, 
62 N.W. 1050 (1895), the argument that the company’s right to assess its policies 
is an asset was rejected, and the company, with only $2.17 on hand, was deemed 
insolvent. “[The Company] was se 0 to meet and discharge its debts and lia- 
bilities in the ordinary course of business as they became due. . . . ” A mutual 
insurance company whose assets greatly exceed the value of its indebtedness to 
its general creditors, may not be insolvent in the usual meaning of the word, 
but can be insolvent in that it could not accomplish its purpose and py its 
certificates in full. Youths’ Temple of Honor v. Laddy, 73 Minn. 319, 76 N.W. 59 
(1898). In Cutting v. American Ins. Co., 197 Mass. 131, 83 N.E. 396 (1908), 
it was said: ‘“The question whether an insurance company is insolvent is frequently 
attended with great difficulty, and where upon the facts the question is close it 
cannot ordinarily be definitely solved until after the lapse of considerable time. 
... Whenever the Insurance Commissioner finds that . . . any insurance company 
is deficient in assets for the payment of its obligations, he is justified in proceedin, 

inst it as insolvent, and the proof of such a state of things is sufficient queat 
of the insolvency of the company for the purposes of this proceeding.” 
, For a full discussion of this problem, see 19 ApPpLEMAN, op. cit. supra note 
0, at 592. 

“ Under § 200.08 the company may be liquidated for a variety of reasons, in- 
cluding that ‘‘its further transactions of business will be hazardous to its policy- 
holders, or to its creditors, or to the public. . . .”” In Andre v. Beha, 211 App. Div. 
380, 208 N.Y. Supp. 65 (1925), a statute identical in wording was applied, and 
the Superintendent of Insurance was allowed to take possession of the property 
of a solvent company. Wis. Stat. § 201.03(9) (1949) sets out an additional ground 
for liquidation. 

5? The order to show cause provides for a speedy remedy, and does away with 
the delays attendant upon other procedures. Quick action is desirable in the secur- 
ing of the assets of a faltering insurance organization. Krueger v. American 
Christian Mutual Life Ins. Co., 43 N.W.2d 676 (N.D. 1950). 

58 The time allowed may run up to six months or more. Wisconsin Trust Co. 
v. Cousins, 172 Wis. 486, 499, 179 N.W. 801, 806 (1920), holds, however, in a 
bank liquidation case, that “... the public policy shown in providing such a far- 
reaching and exclusive remedy as is involved in this liquidation proceeding—by 
which the state itself, through one of its officials, steps in and at its own instance 
rather than that of private persons or individual pon hel assumes such complete 
jurisdiction over the business and property of a debtor—must be held to place 
the public official in such a trust relationship to the property of the insolvent 
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Claims for any loss occurring before the liquidation is commenced 
are provable. But when the order for liquidation is entered, it dates 
back to the petition for liquidation, and any loss occurring after the 
petition is not provable.*® The order for liquidation operates as a 
constructive cancellation of the company’s policies because the com- 
pany is no longer able to perform its part of the contract. 

Those claims which arose before the liquidation proceedings and 
were liquidated through settlement, compromise or court action, are 
allowed in full. Other claims, not yet liquidated, are customarily 
tried out in the court which is conducting the liquidation of the in- 
solvent. Those cases are tried before the judge, and counsel for the 
Commissioner defends the action. When, as often happens in the 
case of an insolvent automobile liability insurance company, actions 
against the insolvent are pending in other courts of the state, the 
Commissioner can permit those suits to be carried through to judg- 
ment, or may defend the suits in those courts.*' He may, however, 
‘refuse to defend actions pending in other state courts and demand 
trial of the action in the liquidating court, if, of course, he has not 
been joined as a party defendant. 

If the suit is carried through to conclusion in another Wisconsin 





and its creditors that the statute of limitations then running as against the 
debtor must be stayed.” 

If the claimant has good excuse, he may file his claim against the insolvent bank 
after the expiration of the time originally fixed by the court. In that case, how- 
ever, the claimant can share in the distribution of assets only to the extent of the 
assets in the hands of the commissioner at the time of the filing of his claim. He 
cannot share in prior dividends. Jn re Liquidation of Bank of Viroqua, 232 Wis. 
644, 288 N.W. 266 (1939). Cf. William Filene’s Sons Co. v. Weed, 245 U.S. 597 
(1918). Some circuit courts in Wi isconsin have ordered the Insurance ‘Commissioner 
to pay in full, if the assets remaining so permit, those claims justifiably filed 
and allowed after the time set. This seems correct in view of the equitable nature 
of the psa Circuit courts have been liberal in extending the time for 
filing of claims in insurance liquidations. 

5® Merrill v. Commonwealth Mutual Fire Ins. Co., 171 Mass. 81, 50 N.E. 
519 (1898); People v. Commercial Alliance Life Ins. Co., 154 N.Y. 95, 47 N.E. 
968 (1897). 

° Dewey v. Davis, 82 Wis. 500, 52 N.W. 485 (1892). See Note, 79 A.L.R. 1267 
(1932), for the rule in general and how it is applied in different states, depending 
in large part upon the language of the liquic ation statutes. The doctrine that 
insolvency proceedings have no extraterritorial operation and that therefore 
jurisdictions other than the state wherein the liquidation is taking place can hold 
the decree ineffective to stop recovery by a loca ‘| policyholder for a loss occurring 
after the petition for liquidation takes no notice of the fact that under some 
statutes—Wisconsin’s—the liquidator has title to the insolvent’s assets. For a 
thorough discussion of the treatment to be accorded contingent claims ripening 
subsequent to the receiver’s appointment, see Clark, Contingent and Immature 
Claims in Receivership Proceedings, 29 Yaux L. J. 481 (1920). 

* In an analogous bankruptcy case, it was said, “Moreover, the bankruptcy 
court might, in the exercise of its discretion, conclude that it is desirable to have 
the litigation proceed in the state court.” Ex parte Baldwin, 291 U.S. 610, 619 
(1934). 
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court without joining the Commissioner, the judgment so obtained 
will not necessarily be allowed as a claim in the liquidating court. 
If the attorney who wishes to carry his suit to judgment in a court 
in Wisconsin, other than the court handling the liquidation, fails 
to join the Commissioner, the resulting judgment should not bind the 
Commissioner and retrial of the claim may be necessary to establish 
it in the liquidating court. 

Judgments on claims obtained in foreign states present somewhat 
different problems. Here, too, the claim must have arisen before the 
order for liquidation. If the receiver is not made a party to the action 
and judgment is rendered against the insolvent, the troublesome 
question arises whether the Commissioner must accept that foreign 
judgment as liquidating the claim, or whether he can reject it. 

The weight of authority holds that a claim in bankruptcy is not 
liquidated for purposes of distribution by a judgment of another 
court rendered after the filing of the petition in bankruptcy unless 
the judgment results from litigation at direction or consent of the 
bankruptcy court.” Acting on the theory that the administrative 
procedure outlined in Section 200.08 for liquidation of insurance com- 
panies is analogous to bankruptcy or reorganization proceedings, the 
Commissioner has in the past reserved the right to review and dis- 
allow claims so liquidated. Certain decisions of state courts regarding 
statutory liquidation of insurance companies tend to support this 
view.* 

It has been held, however, that a suit in another tribunal against 
an insolvent need not be with leave of the court appointing the equity 
receiver, and the receiver need not be joined. This is in direct contrast 
to the bankruptcy rule. The judgment rendered determines the exist- 
ence and the amount of the claim, and when filed for allowance in the 
receivership court must be given recognition in the distribution of 
the assets. The claimant need not re-establish his claim in the receiver- 





® “Concededly, after the title . . . passed to the Illinois liquidator, it would not 
be open to a citizen of Illinois to obtain in the courts of Illinois, so as to serve as 
a basis of a claim in [the] Illinois assets, such a judgment as Morris, a citizen of 
Missouri, secured in the Missouri courts.” Justice Frankfurter’s dissenting opinion 
in Morris v. Jones, 329 U.S. 545, 557 (1947), discussed infra. 

% See note 61 supra. In re Paramount Publix Corporation, 85 F.2d 42, 43 
(2nd Cir. 1936), Judge L. Hand said, ‘In spite of the reservation in Riehle v. 
Margolies [infra. note 65] . . . we take it as law that a judgment obtained after 
bankruptcy petition filed does not liquidate a claim for purposes of distribution.” 
But cf. Faust v. Munson Steamship Lines, 299 U.S. 77 (1936). See the excellent 
Note, 106 A.L.R. 1121 (1937), on this problem. 

“ Hackett v. Supreme Council American Legion of Honor, 206 Mass. 139, 
92 N.E. 133 (1910); Attorney General v. Supreme Council American Legion of 
Honor, 196 Mass. 151, 81 N.E. 966 (1907). See also Evans v. Illinois Surety Co., 
319 Ill. 105, 149 N.E. 802 (1925). 
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ship court. But because title to the insolvent’s assets is vested in the 
Insurance Commissioner, it would seem that that equity-receiver 
doctrine would not apply to proceedings under Section 200.08, and 
that claims liquidated in foreign suits to which the Commissioner 
was not a party should not, therefore, be considered conclusive or 
binding upon him. 

The recent case of Morris v. Jones, however, appears to indicate 
that the Insurance Commissioner in the future may have to accept 
without question or modification those claims that have been reduced 
to judgment in a foreign state after the Commissioner has taken over 
an insolvent’s property for purposes of liquidation. It was there held 
that a Missouri judgment against an Illinois insurer could not be 
disallowed when offered as proof of claim in the Illinois liquidation 
proceedings, even though the judgment was rendered after statutory 
liquidation proceedings had begun in Illinois, and the claimant had 
not joined the Illinois Director of Insurance as a party defendant. 
In effect, the bankruptcy rule is not to be applied in these proceedings, 
for to do so would be a denial of full faith and credit to judgments of 
foreign states. It would seem, however, that a judgment obtained 
against an insolvent insurance organization whose assets are vested 
in the liquidator should not be binding on the liquidator unless privity 
between the two can be shown, or unless the liquidator has been 
made a party to the suit. The reasoning of the dissenting opinion 
seems more persuasive: The Illinois liquidator was not a party to the 
Missouri suit, had not been served, and had not appeared. He cannot, 
therefore, be bound by the judgment against the insolvent insurer.” 

% Riehle v. Margolies, 279 U.S. 218 (1929). The rule of the Riehle case was 
extended, by Chicago Title & Trust Co. v. Fox Theatres Corp., 69 F.2d 60 (2nd 
Cir. 1934), to commencement of suits in state courts after the appointment of an 
equity receiver in a federal court. The effect is that a suit pending in a state court 
against a debtor is not stayed by appointment of an equity receiver in federal 
court, and may, indeed, be instituted against the debtor after the appointment 
of the federal receiver. The reasoning behind this result is that the judgment is 
in personam and does not affect the property in the receiver’s hands—property 
which is within the exclusive jurisdiction of the receivership court. Since that is 
so, the receiver himself need not be sued and therefore requesting the receivership 


court for permission to do so is unnecessary. For a general discussion of this 
problem, see Note, 96 A.L.R. 485 (1935). 

% 329 U.S. 545 (1947). 

6? The majority distinguishes those cases decided under statutes which hold 
that an insolvent is “dissolved” on appointment of a receiver—Pendleton v. Rus- 
sell, 144 U.S. 640 (1892); Clark v. Williard, 292 U.S. 112 (1934)—and those which 
do not so dissolve the insolvent on the receiver's appointment. The Wisconsin 
statute is included in this latter category. Dissolution must abate suits against 
the insolvent, while the appointment of an —_ receiver in ordinary cases wi 
not abate suits against the insolvent, for it is still in existence. Schwartz v. Ran- 
dolph, 72 F.2d 892 (4th Cir. 1934); Note, 8 A.L.R. 441 (1920). The majority 
ry the a in the principal case not dissolved, and therefore suits against it 

id not abate. 
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The majority decision stands for the proposition that the doctrine 
of full faith and credit must have preference over a state’s exclusive 
regulation of the liquidation of insurance companies. 






































Unearned Premium Claims 


Unearned premiums are not allowable claims against an insolvent 
insurance organization.*® An example of an unearned premium is as 
follows: a two-year premium is paid to the company, but insolvency 
t of the company and the resultant cancellation of all policies may fol- 
low in six months. There is in that case an unearned premium for the 
year and a half paid for but for which no coverage will be had. In 
Dewey v. Davis,” it was said, 


No right to recover an unearned premium on the termination of 
a policy is given by statute, except it is provided in [Section 
203.12], that at the request of the insured the company shall 
cancel the policy and return the unearned premium. . . . [Plain- 
j tiff’s] policies were not canceled at his request, neither were 
they canceled by the company, but by operation of law. . . . The 
statute [201.02(3)(d)] only authorizes assessments to pay losses 
and expenses accruing during the period of insurance.” 


Section 203.12 has been repealed.”? Section 201.02(3)(d), however, . i 


provides that a condition of membership in a mutual company shall 
be that each policyholder “shall be liable for a pro rata share of losses 
and expenses incurred during the time the policyholder has been a 
member of the company... . ’’ Furthermore, Section 203.05 allows 
the return of unearned premiums in the standard fire insurance policy, 
and that very limitation infers that the customary Wisconsin rule 
as to unearned premiums applies in other types of mutual policies.” 
When funds in the liquidator’s hands have been sufficient to pay all 
claims in full, however, unearned premium claims have been allowed 
by order of the circuit court in charge of liquidation, to be paid out of 
surplus funds in possession of the Commissioner. 

It appears that those liability policies providing that the insured 


i a ESE a cl ag gs es 





8 For law review articles dealing with the impact of Morris v. Jones, see 35 
Gro. L. J. 549 (1947); 15 Geo. Wasn. L. Rev. 364 (1947); 35 Int. B. J. 421 
(1947) ; 42 Inu. L. Rev. 223 (1947); 95 U. or Pa. L. Rev. 791 (1947). 

°° In re Liquidation of Wisconsin Mutual Insurance Co., 247 Wis. 485, 19 
N.W.2d 889 (1945); Dewey v. Davis, 82 Wis. 500, 52 N.W. 774 (1892); Atlas 
Paper Co. v. Seamans, 82 Wis. 504, 52 N.W. 775 (1892). 

7 82 Wis. 500, 52 N.W. 774 (1892). 

Id. at 502-503, 52 N.W. at 775. Quoted with approval in In re Liquidation 
of Wis. Mutual Ins. Co., 247 Wis. 485, 488, 19 N.W. 2d 889, 891 (1945). 

™ Wis. Laws c. 483 (1949). 

% 19 APPLEMAN, op. cit. supra note 10, at 703, points out that the Wisconsin 
rule is the minority view. See also GLENN, LiquipaTION 677 (1935). 





BR BEE RE SOE TCS ARE ee eS 


ES ES Sen S81 ane Nine Ty os Sea) 








508 WISCONSIN LAW REVIEW [Vol. 1951 






cannot settle without the insurer’s consent have such conditions 
nullified by the insolvency of the insurer. The common clause that the 
insurer shall at its own expense defend, settle or pay suits against the 
insured is breached due to the insurer’s inability to do any of these 
things after liquidation has begun. An insured who settles a suit or 
claim against him after the order for liquidation is entered (the acci- 
dent having occurred prior to such order) has a valid claim against 
the insolvent.” A settlement would be subject to review by the 
liquidator, however, if not made with his approval. 












Interest 


Interest on claims presented in liquidation proceedings has been 
allowed by a circuit court in one case in Wisconsin, and rejected in 
another circuit. The Circuit Court of Milwaukee County, in In re 
Liquidation of Inter-State Inter-Insurance and Inter-State Exchange,” 
refused to allow interest, holding that if funds were sufficient to pay 
interest on all claims, it would be granted, but to pay interest just to 
those claimants who petitioned for it would not be equitable if other 
claimants were not considered. The Wisconsin Supreme Court has 
held that interest should be paid on losses and debts of an insolvent 
insurer.” Interest on claims has been rejected by the Massachusetts 
court,’?? but the New York courts hold that if the assets are sufficient 
to pay claims in full with interest, interest is allowable.7* The rate of 
interest, if any, has not been determined with any consistency.” 
Ultimately, the amount of assets left after payment of the principal 
of all claims in full must be the determining factor. *° 







































Miscellaneous 


Priority of claims, in absence of statute, is a question for the court 
to decide.*! Section 200.08 is silent on this question, but the problem 
has never been faced by the Wisconsin Supreme Court, for all claims 
allowed have been paid in full. The Uniform Insurer’s Liquidation Act 
does have provisions dealing with the priority of claims. 


™% In re Empire State Surety Co., 214 N. Y. 553, 108 N. E. 825 (1915). 

7 211 Wis. 258, 247 N.W. 839 (1933). 

% Davis v. Shearer, 90 Wis. 250, 62 N.W. 1050 (1895). 

7™ Commonwealth v. Mass. Mutual Fire Ins. Co., 119 Mass. 45 (1875). The 
decision turned largely on a construction of the terms of the policy. 

78 Moscow Fire Ins. Co. of Moscow, Russia v. Heckscher & Gottlieb, 260 App. 
Div. 646, 23 N.Y.S.2d 424 (1940), aff'd, 285 N.Y. 674, 34 N.E.2d 377 (1941); 
People v. Merchants’ Trust Co., 187 N.Y. 293, 79 N.E. 1004 (1907). 

79 Ibid. 

8° See Notes, 44 A.L.R. 1170 (1926), 39 A.L.R. 457 (1925). 

81 19 APpPLEMAN, op. cit. supra note 10, at 692. 

89 U.L.A. 415, §§ 6-8 (1942). Note, 1 A.L.R. 598 (1919), deals with the’question 
of priorities. 
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A claim objected to by the Commissioner and disallowed by the 
circuit court may be appealed at once to the Supreme Court, for 
disallowance of the claim is a final appealable order. This is in marked 
contrast to the procedure under the banking statutes. Section 220.08 
(5) provides that if a claim is rejected by the Banking Commissioner, 
an action must be brought upon such claim within six months. The 
appeal allowed in insurance liquidations is a far more satisfactory 
method of expeditiously and finally determining the claimant’s rights. 


ASSESSMENT 


The assessment decree of the court directs the Commissioner to 
make an assessment large enough to satisfy unpaid claims which may 
be allowed and expenses of liquidation. It does not specifically name 
policyholders who will be assessed, but enters an order or decree 
based upon estimates prepared by the Commissioner showing the 
deficit or profit for each month during the period the company has 
been operating at a loss. The figures are taken on a monthly basis to 
reflect more accurately the true assessment liability of a policyholder. 
Thus, in any given year, all of the company’s policies are not in effect 
during the entire year. Some may be taken out in June, others may 
expire in February. To assess these policyholders for the entire loss 
incurred during a specific year might make them liable for losses and 
expenses occurring while they were not members. This should not be 
done.* By determining the deficit and profit for each month and by 
considering each policy separately, taking into consideration only the 
months that that policy was in effect, the decree makes possible the 
levying of fair and equitable assessments. More specifically, the 
figures are obtained as follows: Each month is allocated the premiums 
earned during that month. Thus the premium for a one year policy 
is divided by twelve and each fractional part is assigned to a month 
during which the policy was in effect. Each month, of course, has a 
different amount of premium assigned to it because of the continual 
expiration and creation of new policies. The liabilities of the company 
are allocated to the months in which they occurred. Expenses for the 
year are divided into monthly figures. The difference between the pre- 
miums and the loss and expense for each month represents the deficit 





8 “Assessment on the basis of earned premium is much more equitable as well 
as more favorable to the policyholder than an assessment upon the basis of annual 
income. . . . It is manifest that an assessment upon an annual-premium basis, 
whether or not the premium was earned, would not be on a pro rata basis. A 
member who had been insured for one month might be liable to the same assess- 
ment as if he had been a member for a year.” Jn re Liquidation of Wis. Mutual 
ae.” 241 Wis. 394, 413, 6 N.W.2d 330, 338 (1942), cert. denied, 319 U.S. 

943). 
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or profit as the case may be. The deficit or profit is then expressed ag 
a percentage of the earned premiums for that month. If there is a 
deficit, and if the percentage is, for example, 50%, then each policy- 
holder who had a portion of his premium allocated to that month is 
liable for a 50% assessment on that premium. That percentage figure 
is revised upward to allow for the inevitable “uncollectibles,’’ and 
the new percentage shows what will have to be actually assessed in 
order to collect the amount of the deficit. 

When the actual assessment is levied, each policy is considered 
separately and the profit or loss for each month the policy has been 
in effect is taken into account in determining the final assessment on 
the particular policy. The final assessment, then, is based on the 
entire earned premium for the policy.™ 

In contrast to this method of assessment, is the so-called horizontal 
assessment, where a flat percentage is levied against every policy- 
holder without regard to whether or not it is a just proportion of 
losses and expenses incurred during the life of the policy. An assess- 
ment against all those who were policyholders in a given year to 
recover losses and expenses for that year would be a horizontal 
assessment. That is true because many of the policyholders would not 
have been members for the entire year. Theoretically, the real ‘“re- 
finement’’ of an assessment would be one based on a day to day com- 
putation.® Practicality decrees, however, that the monthly computa- 
tion is valid as not being a horizontal assessment, even though losses 
allocated to a particular month may have occurred before a policy 
was taken out later in the same month. Horizontal assessments have 
been declared invalid by the Wisconsin Supreme Court.* 





* See Transcript of Record, pp. 45-107, In re Application of Whitman, 186 Wis. 
434, 201 N.W. 812 (1924), for the detailed testimony of J. R. Lange, present 
Insurance Commissioner of Wisconsin, on how the assessment is prepared. 

% This “technical plan’ of assessment is rejected in Fishback v. Bothell Bus 
Co., 150 Wash. 49, 56, 272 Pac. 67, 70 (1928), quoted from with approval in 
In re Builders Mutual Casualty Co., 229 Wis. 365, 380, 282 N.W. 44, 50 (1938). 

86 Davis v. Parcher and J. & A. Stewart Co., 82 Wis. 488, 52 N.W. 771 (1892). 
In re Liquidation of Wis. Mutual Ins. Co., 241 Wis. 394, 6 N.W.2d 330 (1942), 
cert. denied, 319 U.S. 747 (1948) holds that the alleged horizontal assessment there 
levied was not invalid because the Commissioner had been directed by the circuit 
court to compute the assessments against the policyholders on the basis of pre- 
miums earned, and to keep books and records so as to allocate as far as reasonably 
practicable the assessment collected from each policyholder to the time he was a 
member. The effect, therefore, of the assessment was not actually horizontal. 
The only Wisconsin case ss to sanction a horizontal assessment is In re 
Builders Mutual Casualty Co., 229 Wis. 365, 282 N.W. 44, 282 N.W. 504 (1938), 
wherein an assessment at a flat rate was levied for certain years without regard 
to the fact that the loss ratio on such policies varied materially during such years. 
The assessment was held valid even though not literally in accord with the insur- 
ance contract. One extenuating circumstance was that a first assessment had 
already been levied on a horizontal basis and that to change the method of the 
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The assessment decree of the court is conclusive as to the necessity 

for and amount of the assessment. In Duel v. Ramar Baking Co.,*" the 

Court said: 
While defendant [a policyholder] is not named as party de- 
fendant in the liquidation proceedings and no summons was 
served upon it and it made no appearance therein by person or 
attorney it had the right to appear therein and be heard as to the 
amount of the assessment against it. An assessment in liquida- 
tion proceedings of a stock corporation “is binding and conclu- 
sive upon all stockholders as to the necessity for and amount of 
the assessment . . . and is not open to collateral attack.” [Citing 
authority]. This is the rule in Wisconsin. Parker v. Stoughton Mill 
Co., 91 Wis. 174, 64 N.W. 751. The reason for the rule as to stock 
corporations applies equally to mutual insurance corporations 
and that rule as above quoted . . . was expressly applied to policy- 
holders of a mutual insurance corporation in Applicaion of 
Whitman, 186 Wis. 434, 201 N.W. 812. 


A policyholder who receives no notice of the proceedings until he 
is notified of the assessment levied against him has, therefore, no 
right to attack collaterally the court’s assessment decree because he 
believes an assessment was unnecessary or excessively large.** The 
insurance company is presumed to have represented his interests at 
the hearing leading to the assessment decree.*® The policyholder’s 
defense, if any, must be directed against the actual assessment against 
him,* for the court’s decree merely directs what percentage in fact 
be assessed for each month of the company’s operation, while it is 
the Commissioner who actually computes the amount of the liability 
of each member. 


Proper expenses to be accounted for in the assessment decree in- 
clude all the expense of the liquidation proceedings, including coun- 
sel’s fees and compensation for special deputies, clerks and assist- 





ae assessment would involve reopening of the first assessment. At pp. 382- 
, the Court said, “It seems evident that a breakdown which will accurately 
segregate into years the incurred losses will be attended with very great difficulty. 
... We pass the matter by simply stating that it would evidently be difficult, 
and that it is not shown in this case that it would have been practical.’”’ Gilman 
v. Druse, 111 Wis. 400, 87 N.W. 557 (1901), held a horizontal assessment valid, 
for Wis. Rev. Star. § 1962 (1898), since repealed, called for an assessment on 
each member under certain circumstances, without regard to the period of his 
membership. The Court has given full faith and credit to an Illinois horizontal 
assessment. Parker v. Stoughton Mill Co., 91 Wis. 174, 64 N.W. 751 (1895). 


#7 246 Wis. 604, 610, 18 N.W.2d 345, 348 (1945). 
*§ See also Davis v. Shearer, 90 Wis. 250, 62 N.W. 1050 (1895). 
* Application of Whitman, 186 Wis. 434, 438, 201 N.W. 812, 814 (1925). 


% See Capital City Mutual Fire Ins. Co. v. Boggs, 172 Pa. 91, 33 Atl. 349 
(1895); Swing v. Humbird, 94 Minn. 1, 101 N.W. 938 (1904). See, also, Note, 48 
-L.R. 669, 674 (1927). 
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ants.*! Shrinkage—those assets that may prove uncollectible, or have 
been incorrectly estimated—may also be provided for in the decree.” 
Failure to do so may result in the added expense and trouble of levy- 
ing a second assessment. As a result of too little being realized on the 
first assessment, a second assessment was levied in In re Builders 
Mutual Casualty Co.* It has been held that an assessment of $495,000 
to raise $160,000 is permissible, where the past experience of the 
liquidator shows that such an assessment will net only the estimated 
deficiency of $160,000.% Similarly, an assessment of $491,000 to 
raise $189,000 was held valid.% The assessment cannot be levied so 
as to include money to pay unearned premiums, as was pointed out 
previously. It may, however, be made upon an estimate of the in- 
solvent’s liabilities,** and if an excess is collected it may be returned 
to those assessed.*” The excess is not a surplus from which “surplus 
notes” given under Section 201.17 can be paid.** In many cases the 
final excess not redistributed to members has been turned over to 
the state school fund under the authority of Section 201.13(2), which 
- provides: 


Upon dissolution of any [domestic mutual insurance company] 
any assets or property held by it in excess of its liability, and of 
the amounts which may be paid to its members under subsection 
(1), shall be paid to the school fund of the state, as a license fee 
charged to such corporation upon dissolution. 


Article 10, Section 2 of the Wisconsin Constitution also provides that 
the school fund shall receive ‘‘the clear proceeds of all property that 
may accrue to the state by forfeiture or escheat.”’ In Huber v. Martin 
the Wisconsin Court approved the doctrine that the funds of a dis- 
solved mutual insurance company may escheat to the state.* 





1 Wis. Star. § 200.08(5) (1949). 

® Davis v. Shearer, 90 Wis. 250, 62 N.W. 1050 (1895); Seamans v. Millers’ 
Mutual Ins. Co., 90 Wis. 490, 63 N.W. 1059 (1895). 

%3 229 Wis. 365, 282 N.W. 44, 282 N.W. 504 (1938). 

* Tbid. 

% In re Liquidation of Wisconsin Mutual Ins. Co., 241 Wis. 394, 6 N.W.2d 
330, cert. denied, 319 U.S. 747 (19438). 

% Davis v. Parcher, 82 Wis. 488, 52 N.W. 771 (1892); In re Liquidation of Wis- 
consin Mutual Ins. Co., supra note 95. 

%7 In re Liquidation of Wisconsin Mutual Ins. Co., supra note 95. 

%8 In re Liquidation of Mid-Continent Mut. Ins. Co., 246 Wis. 460, 17 N.W.2d 
602 (1945). 

99 127 Wis. 412, 437, 105 N.W. 1031, 1039 (1906). The Court spoke with ap- 
proval of Titcomb v. Kennebunk Mutual Fire Ins. Co., 79 Me. 315, 9 Atl. 732 
(1887), where it was held that to return $1403.23 to the members of a dissolved 
mutual would not justify the labor. The Wisconsin Court said, “It was held... 
that the property escheated to the state because all the policies had expired and, 
therefore, the corporation was without membership.” It would seem that this is 
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If any policyholders have escaped the first assessment, the second 
assessment must be adjusted to equalize the burden between those 
who pay once and those who are assessed twice.’ Interest on uncon- 
tested losses and debts of the insolvent from the time they should 
have been paid may be provided for in the assessment.'” Generally, 
an assessment decree is valid if substantially correct and based on a 
fair method of calculation.'° 

If the mutual company has more than one line of insurance, prob- 
lems of assessment become more involved. It has been held that 
where a company has three lines of insurance, all separately rated and 
classified, and where all of the losses have occurred in just one line, 
the profits from the other two lines being used to pay claims against 
the losing line, it is proper to levy an assessment only against those 
members who hold policies in the losing line.’ It has also been held 
that the failure of the assessment to take into account the fact that 
the company had two classes of insurance does not invalidate the 
assessment, where there is a loss in both departments and both classes 
of policyholders are liable for an assessment.’ An important fact 
in the case involved was that the policyholders of the more solvent 
class failed to protest. The decisions merely seem to affirm the doc- 
trine of the Wisconsin Supreme Court that the procedure in liquida- 
tion proceedings under Section 200.08 is flexible and must be adapted 
to the fact situation, with the objective of doing justice.’ 


DEFENSES 


Defenses available to the individual policyholder on the actual 
assessment levied against him pursuant to the court’s decree are 
limited. He may show that he was not in fact a policyholder of the 
company.'% He may also prove that the premium paid by him was 
smaller than that serving as the basis for the assessment against 
him.’°? That the assessment against him exceeds one annual premium 





the reasonable solution, for to refund a small excess that may remain after an 
initial refund to those assessed would entail expense that would consume the 
amount involved. 

10 In re Builders Mutual Casualty Co., 229 Wis. 365, 282 N.W. 44, 282 N.W. 
504 (1938). 

10 Davis v. Shearer, 90 Wis. 250, 62 N.W. 1050 (1895). 

18 In re Builders Mutual Casualty Co., supra note 100. 

103 Thid. 

14 In re Liquidation of Wisconsin Mutual Ins. Co., 241 Wis. 394, 6 N.W.2d 
330, cert. denied, 319 U.S. 747 (1943). 

10 See NATURE OF THE PROCEEDINGS, supra, pages 499-502. 

1% Capital City Mutual Fire Ins. Co. v. Boggs, 172 Pa. 91, 33 Atl. 349 (1895). 

107 This would seem to follow from the stock corporation cases, where the extent 
of stock holdings is a personal defense against an assessment based upon a larger 
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would also seem to be a good defense, for insurance companies or- 
dinarily limit assessment liability to one year’s premium, under Sec- 
tion 201.02(5). It is not a defense, however, that the policyholder 
became such because of fraudulent misrepresentations that his com- 
pany was solvent.'* The intervention of the rights of innocent co- 
members and creditors make it essential that the policyholder’s 
assessment liability be upheld. The policy, vitiated by fraud, may 
be canceled as against the company, but the holder is estopped in 
liquidation proceedings from cancelling it against subsequent co- 
members and creditors. This is true even though failure to void the 
policy was because the holder had not learned of the fraud practiced 
upon him.'** Therefore a policyholder who offers only that defense 
may properly have a summary judgment rendered against him in an 
action by the Commissioner to collect the assessment.!!° 

It has been held by the Georgia Supreme Court that the failure of 
a foreign insurer’s mutual policy to provide expressly for assessment 
liability or to refer to the foreign state’s statute or to the insurer’s 
by-law requiring it, means the policyholder is not subject to assess- 
ment,’ despite statutory provisions requiring the insurer to fix the 
liability of members in its policies, charter or by-laws."? The United 
States Supreme Court affirmed, saying 


The interpretation and legal effect of policies entered into by 
the inhabitants of Georgia, who are sued upon them in its 
courts, are peculiarly matters of local concern . . . . [MJembership 
in the New York company . . . depends upon ‘the meaning and 
effect of all the provisions appearing on the policies with respect 
to the assumption of membership, which is for Georgia to deter- 
mine." 


Wisconsin, however, apparently reads the statute into the policy and 
holds that despite the policy’s silence on assessments, assessments 
may be levied."* This seems correct in view of the mandatory lan- 
guage of Section 201.02(5) which says the liability of members “shall 
be a specified number of times the annual premium.’ The result is 
that a policyholder residing in a state other than Wisconsin may 


number of shares than are actually held by the individual assessed. See Note, 
48 A.L.R. 669 (1927). 

108 Duel v. Ramar Baking Co., 246 Wis. 604, 18 N.W.2d 345 (1945); Note, 136 
A.L.R. 5, 54 (1942). 
109 Thid. 
110 Tboid. 
11 Pink v. A.A.A. Highway Express, 191 Ga. 502, 13 S.E.2d 337 (1941). 
132 Ibid. 
18 Pink v. Highway Express, 314 U.S. 201, 211 (1941). 
14 Rundle v. Kennan, 79 Wis. 492, 48 N.W. 516 (1891). 
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perhaps, under the above circumstances, have a good defense against 
the assessment levied upon him by alleging that his contractual rela- 
tion with the company never called for an assessment. 

Limitations run in favor of a policyholder of a mutual against an 
assessment from the decree authorizing the assessment."® It is no 
defense therefore for a policyholder to claim that at the time the Com- 
missioner took over, the policy had expired."* A policyholder is liable 
to be assessed for losses incurred during the time he was a member, 
and though his policy may have expired, limitations do not start 
running from that time.”” 

A policyholder who has a claim against his company and is also 
liable for an assessment cannot set off the claim against the assess- 
ment.'!® Set-offs have been allowed in bank liquidations in Wiscon- 
sin™* where no equities of other claimants are shown to have existed. 
Equities of claimants, however, do exist in mutual insurance liqui- 
dations. In a leading case, Stone v. Old Colony Street Ry. Co.,!*° the 
Massachusetts Court said: 


The defendant received the benefit of the insurance... as a 
party insured, while it also became an insurer for the protection 
and benefit of other members. A set-off would confer upon it a 
preference to the disadvantage of other creditors and policy 
holders and permit it to appropriate exclusively the amount 
claimed in partial payment of its own demands against the in- 
solvent, and to this extent the defendant would be relieved from 


48 The Wisconsin rule under equity receiverships was different. Limitations 
began running from the date of adjudication of insolvency and appointment of a 
receiver. Boyd v. Mutual Fire Ass’n of Eau Claire, 116 Wis. 155, 90 N.W. 1086, 
94 N.W. 171 (1903). This would be contra to the weight of authority today, if 
followed. Some states have special statutes which require policyholders to be 
notified of any assessment to be levied against them within one year of cancellation 
of their policies. Failure to do so operates as a bar to collection of the assessment, 
despite the fact that losses occurred while the policy was in effect. Keehn v. 
Hodge Drive-It-Yourself, Inc., 146 Ohio St. 45, 64 N.E.2d 117 (1945). Wis. 
Stat. § 209.12 (1949) provides for a six month limitation, after the assessment is 
made, on actions to recover assessments made by a receiver or trustee on behalf 
of foreign mutual insurance companies. 

6 But cf. Freedy v. Trimble-Compton Produce Co., 329 Mo. 879, 46 S.W.2d 
822 (1931), where it was held that an assessment decree was not binding on a for- 
mer member of a mutual insurance company because his membership had ter- 
minated before liquidation proceedings were instituted, and therefore the liquidat- 
ing Wisconsin court did not have jurisdiction over him. Had he still been a mem- 
ber, the Wisconsin court would have had jurisdiction on the theory that the 
company represents its re at the — proceedings. The decision 
is against the clear weight of authority. See Note, 53 A.L.R. 343 (1928). 

17 See Note, 53 A.L.R. 343, 346 (1928). 

U8 Jn re Liquidation of Wisconsin Mutual Ins. Co., 241 Wis. 394, 63N.W.2d 
330, cert. denied, 319 U.S. 747 (1943). 

1° In re Liquidation of Milwaukee Commercial Bank, 236 Wis. 105, 294 N.W. 
538 (1940). 

120 212 Mass. 459, 466, 99 N.E. 218, 221 (1912). 
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the obligations of an insurer. . . . It is because of this principle 
of equality, where an insolvent corporation of this character is 
being wound up for the purpose of a proportional distribution of 
the assets, that the rights of a member who is also a creditor to 
set off or recoup his individual loss uniformly has been denied. 


Tue Recorp or Mutua INSURANCE COMPANY 
LIQUIDATIONS IN WISCONSIN 


The table on the preceding page shows the remarkable record 
achieved by the Wisconsin Insurance Department in the liquidation 
of mutual insurance companies under Section 200.08. The liquidations, 
involving many thousands of policyholders, have resulted in the 
payment of one hundred per cent of claims in every case save one, 
where creditors and claimants voluntarily agreed to accept less rather 
than to await the levying of a second assessment which would have 
resulted in their being paid in full. Approximately $975,000 has been 
distributed to claimants and creditors of insolvent mutuals. In many 
cases assessments were partially refunded to members and the small 
amount then remaining in the Commissioner’s hands was turned 
over to the state school fund. The Commissioner has at present about 
$6,000 remaining after payment of all claims and a refund to those 
assessed, which in all probability the courts will order to be given to 
the school fund, as the expense of distributing the money to the 
many policyholders who paid assessments would consume much of 
the sum. 

The success of the Insurance Department in keeping assessments 
low and in the payment of all claims is attributable to many factors. 
The expense of the liquidations has been relatively low. There are 
no expensive receiver’s fees, for each liquidation is in charge of an 
Insurance Department employee who does the work at no extra 
compensation. All extra expenses are subject to court approval. The 
experience garnered over the years by the Department in this type 
of work has aided in keeping costs down. Failure to pay assessments 
has been vigorously and successfully prosecuted by the institution 
of many actions in various courts. 

The figures in the table show conclusively that both claimants and 
policyholders of insolvent mutuals benefit greatly from efficient 
statutory liquidation by an experienced department of the state 
government. 
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THE INFANT’S RIGHT OF ACTION FOR 
PRENATAL INJURIES 


A recent decision of the Ohio Supreme Court! is indicative of a 
growing trend towards the reversal of the established rule that 
neither an infant, nor anyone else in its behalf, may recover for pre- 
natal injuries sustained by the infant as a direct result of injuries 
inflicted upon the infant’s mother while in her pregnant condition. 
The trend may best be seen by reviewing the case law on this prob- 
lem, giving proper recognition to the effect of the more recent de- 
cisions upon the established rules. 


DEVELOPMENT OF THE DOCTRINE 


The pioneer and leading case is Dietrich v. Northampton,? in which 
the plaintiff, in about her fourth or fifth month of pregnancy, slipped 
and fell upon a defective highway of the defendant town. The fall 
caused the premature birth of a child which survived only ten to 
fifteen minutes. The plaintiff, as legal representative of the deceased 
infant, was denied relief primarily upon the ground that any damages 
were recoverable in the mother’s own action, the court saying that,’ 


. . . the unborn child was a part of the mother at the time of 
the injury, any damage to it which was not too remote to be 
recovered for at all was recoverable by her [the mother] .. . . 


Although the problem was nearly identical in Walker v. Great 
Northern Ry. of Ireland,‘ two of the four justices based their ruling 
upon grounds other than those relied upon in the earlier Massachu- 
setts case. In this case, a pregnant woman involved in an accident 
while upon the defendant’s railway, gave birth to a deformed child. 
The question was whether the infant could maintain an action for 
damages for its deformities due to the defendant’s negligence. Two 
of the justices followed the reasoning of the Dietrich case, holding 
that the infant plaintiff was not in esse, and was neither a person, 
passenger, nor a human being. However, the other two justices denied 
recovery upon the ground that the defendant’s contract was made 

1 Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 114, 87 N.E. 2d 334, 
10 A.L.R. 2d 1051 (1949). 

2 138 Mass. 14 (1884). 


3 Id. at 17. 
‘ 28 L.R.Ir. 69 (1890). 
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with the mother, without knowledge of her pregnant condition, and 
therefore, the carrier owed no duty to the infant. 

The third of these early decisions was Allaire v. St. Luke’s Hospi- 
tal,>5 which, although adding to the growing weight of authority 
following the Dietrich case, contained a very able dissent by Justice 
Boggs, which presently appears likely to become the law of the land. 
In this action, though the infant was born crippled as a proximate 


, 
t result of an injury sustained during pregnancy through the negligent 
. operation of the defendant’s elevator, the majority denied recovery. 
5 Justice Boggs in dissent stated : 

. The law should, it seems to me, be that whenever a child in utero 

= is so far advanced in pre-natal age as that, should parturition by 


. natural or artificial means occur at such age, such child could and 
would live separable from the mother and grow into the ordinary 
activities of life, and is afterwards born and becomes a living 
human being, such child has a right of action for any injuries wan- 
tonly or negligently inflicted upon his or her person at such 


h age of viability, though then in the womb of the mother. 

d In the following years, other jurisdictions voiced their approval 
l of the foregoing decisions. The Rhode Island court’ held that where 
Y an infant died three days after a premature birth resulting from 
d injuries caused by the defendant’s negligent maintenance of a ceil- 
8 


ing, since no cause of action accrued to the infant, none could be 
a maintained by the next of kin. The New York court’ reverted to the 
contract theory expounded in the Walker case. Although the court 
did indicate that an infant might in some cases have a cause of action 
for injuries received prior to birth, it held that, since the defendant 





ut had no contractual relationship with the unborn child who was in- 

Z jured while his mother was a passenger in the defendant’s train, 

ws there could be no recovery. The Missouri court® also denied recovery 

t of damages, basing its decision upon the ground that by common 

L. 5 184 Ill. 359, 56 N.E. 638 (1900), aff’g, 76 Ill. App. 441 (1900). 

= * Id. at 374, 56 N.E. at 642. 

‘0 7 Gorman V. Budlong, 23 R.I. 169, 49 Atl. 704 (1901). 

4 ® Nugent v. Brooklyn Heights R. Co., 154 App. Div. 667, 139 N.Y. Supp. 367 
(2d Dep’t 1913), appeal dismissed, 209 N.Y. 515, 102 N.E. 1107 (1913). New York 

a; reconsidered the question in Drobner v. Peters, 232 N.Y. 220, 133 N.E. 567 (1921), 

d and again recovery was denied on the following grounds: (1) The lack of authority 

le for a contrary ruling; (2) the practical inconvenience and ible injustices of 


such a decision; (3) the infant no separate entity apart from the mother and 
therefore no separate duty of care is pate the infant; and (4) the infant was not 
4, § & person or human being in esse at the time of the accident. 

* Buel v. United Ry. Co. of St. Louis, 248 Mo. 126, 154 S.W. 71 (1913) (mother 
fell from street car, child survived only a few months). Re Roberts’ Estate, 158 
Misc. 698, 286 N.Y. Supp. 476 (Surr. Ct. 1936) cites Drobner v. Peters as con- 
trolling its decision also , aw sh recovery. 
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law no cause of action’accrued to an infant for injuries received be- 
fore birth and none was given by survival statutes. The court deemed 
it unnecessary to rule upon the rationale of previous decisions. 

The decision of the Wisconsin Court in Lipps v. Milwaukee Electric 
Ry. & Light Co.,° is the leading case in Wisconsin. Although recovery 
was denied, the dicta of Justice Vinje indicated that the Wisconsin 
Court might go so far as to follow the dissent of Justice Boggs in the 
Allaire case, especially in view of the more recent decisions to be dis- 
cussed below. Here, the infant plaintiff brought an action for injuries 
sustained while she was still a fetus en ventre sa mere" and before 
she could have been born alive. The Supreme Court sustained the 
defendant’s demurrer to the complaint on the ground that the infant 
did not have the legal capacity to sue, stating:!” 


The complaint alleges the child could not have been born viable. 
Since a non-viable child cannot exist separate from its mother, 
it must in the law of torts be regarded as a part of its mother, 
and hence, being incapable of a separate existence, it is not an 
- independent person or being to whom separate rights can accrue. 


It is important to observe that the Court expressed no opinion as to 
the case where the infant at the time of the injury was capable of 
being born viable." It stated :* 


We go no further than the facts of the case require, and hold that 
no cause of action accrues to an infant en ventre sa mere for 
injuries received before it could be born viable. Very cogent 
reasons may be urged for a contrary rule where the infant is 
viable. . 


The first cry in opposition to the weight of authority came in 1924, 
in Kine v.- Zuckerman," a decision by a Pennsylvania trial court in 
which the infant plaintiff sought to recover for injuries arising out 
of an automobile accident occurring one month and eleven days 
prior to the infant’s birth, which resulted in the birth of the infant 
with a serious physical deformity. Since there were no precedents in 
its jurisdiction, the court examined the other decisions and decided 
not to be bound by them. The question whether a child born with 


10 164 Wis. 272, 159 N.W. 916 (1916). 

11 Defined as “in its mother’s womb; a term descriptive of an unborn child,” 
Buiacx, Law Dictionary 659 (8rd ed. 1933). 

12 164 Wis. 272, 276, 159 N.W. 916, 917 (1916). 

18 Defined as “capable of living, noting a fetus sufficiently developed to live 
outside of the womb, i.e. a fetus of seven months or older,”’ by STEDMAN, PRACTI- 
caL Mepicaut Dictionary 1234 (16th ed. 1946). 

4 164 Wis. 272, 276, 159 N.W. 916, 917 (1916). 

%4 Pa. D. & C. 227 (1924), overruled in effect by the Pennsylvania Supreme 
Court in Berlin v. J. C. Penny Co., 339 Pa. 547, 16 A. 2d 28 (1940). 
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injuries caused by the negligence of another while it is en venire sa 
mere, can recover damages from the person inflicting the injuries, 
was answered in favor of the infant. 

However, the growing tendency was for the courts in other juris- 
dictions to be guided in their decisions by the “weight of authority.”’ 
The Alabama court'* cited in approval the long line of authority 
against recovery, being also influenced by the grave apprehension 
that :!” 

. . . Many cases might arise, should the rule be different, where 

the recovery would be based upon the merest conjecture or 

speculation as to whether or not the prenatal injury was the 

cause of the death or condition of the child. 
Texas likewise ruled against recovery in a case in which the appellate 
court affirmed the trial court refusal to render judgment on a jury 
verdict in favor of recovery by the infant, stating that since at com- 
mon law there was no right to recover damages for death of the 
infant, the right must be found in the statutes, and since there was 
no statutory provision covering such a situation, no recovery could 
be had.'* In another survival action a few years later, the Michigan 
court,'® similarly relying upon precedent, also held that there was 
no liability to an infant for prenatal injuries, in the absence of such 
a right by statute. 

The opportunity arose in 1939 for the Illinois courts to reconsider 
the ruling of the Allaire case in Smith v. Luckhardt,®® but the court 
held that the authorities were conclusive, and chose to follow the 
reasoning of the Allaire case, denying recovery. In this case, the de- 
fendant doctors had negligently diagnosed the mother’s pregnant 
condition to be a tumor of the womb and had given her six X-ray 
treatments over a period of four months, from the time the child was 
less than four months mature until she was more than seven months 
mature. As a result, certain tissues of the infant’s body were de- 
stroyed, bones of one ankle and those of the neck vertebrae failed 
to mature, the brain cells were destroyed, and the infant was born a 
permanent cripple with a mental age of two years, although it lived 

6 Stanford v. St. Louis-San Francisco Ry. Co., 214 Ala. 611, 108 So. 566 (1926) 
oo fell from a train, prenatal injuries causing infant to die a few days after 

17 Id, at 612 

18 Magnolia Coca Cola Bottling Co. v. Jordan, 124 Tex. 347, 78 S.W. 2d 944 
tit (mother struck by truck, one of premature twins died nineteen days after 
_ 1* Newman v. City of Detroit, 281 Mich. 60, 274 N.W. 710 (1937) (prenatal 
injury to skull of infant caused death, but birth after normal period). See Note, 


36 Mica. L. Rev. 512 (1938). 
0 299 Ill. App. 100, 19 N.E. 2d 446 (1939). 
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to the age of thirteen. The court failed to see the logic of the argu- 
ment by the plaintiff’s counsel, that the fundamental rights of per- 
sonal security and the pursuit of happiness, as guaranteed by the 
Constitution, outweigh in importance the transient rights of property. 
The New Jersey court, in facing the problem for the second time 
in Stemmer v. Kline," once more chose to follow the weight of au- 
thority. Nevertheless, the writer is of the belief that this decision 
will prove to be more significant in years to come, as has the Allaire 
case, for its strong dissenting opinion, rather than the majority rul- 
ing. In a nine to six decision, five justices concurred in the dissent 
of Chief Justice Brogan, who reasoned :”” 
Now if such child be not a person why is an abortion illegal at 
the common law? . . . If the common law protects the rights of 
the unborn child and if every intendment in the law is favorable 
to him, the inference is inevitable that such unborn child is a 
person and possesses the rights that inhere in a person even 
though he is incapable himself to assert them. If the unborn 
child may not legally be deprived of his life it is hard to under- 
stand how that life may with impunity be totally impaired by 
the tort of a third person. 


In this case, as in Smith v. Luckhardt, the physicians had been treat- 
ing the infant plaintiff’s mother for a tumor by X-ray, instead of 
for her pregnant condition. The infant was described by expert 
witnesses at the trial as having been a microcephalic idiot, without 
the power to walk, talk, hear or see. 

The most recent decision denying recovery by an infant was a 
lower Ohio court case, Mays v. Weingarten,* decided in 1943. The 
infant sustained injuries when the defendant’s automobile collided 
with the bus carrying the infant’s mother. The collision caused the 
premature birth of the infant after it had been en ventre sa mere for 
about twenty-six weeks. The court reasoned that even though the 
infant might have claimed he was a person when injured en ventre 
sa mere, he had no separate existence of his own, and that his full 
rights as a human being did not spring into existence until his birth. 


ILLOGICAL RATIONALE OF THE ‘‘WEIGHT OF AUTHORITY”’ 


Writers first considered the illogical rationale of the weight of 
authority as early as 1904 after Justice Boggs’ dissent in the Allaire 


"128 N.J.L. 455, 26 A. 2d 489, 684 (1942). The New Jersey court had con- 
sidered the problem earlier in Ryan v. Public Service Co-ordinated Transport, 
18 N.J. Misc, 429, 14 A. 2d 52 (Sup. Ct. 1940), and held that in the absence of 
statutes, an infant could not maintain an action for prenatal injuries. 

128 N.J.L. 455, 464-65, 26 A. 2d 489, 684, 686 (1942). 


%3 82 N.E. 2d 421 (Ohio 1943). 
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case. All of them have uniformly condemned the existing rule and 
have urged that recovery should be permitted upon proper proof. 
It has been stated as a general rule of law: 


... that in the absence of a statutory provision requiring a dif- 
ferent result, a prenatal injury affords no basis for an action in 
damages in favor of the child. The doctrine of the civil law and the 
ecclesiastical and admiralty courts that an unborn child may be 
considered as in esse for some purposes, when for its benefit, 
has been characterized as a legal fiction not indulged in by the 
courts to the extent of allowing an action by an infant for injuries 
occasioned before its birth. 


Early at common law, an injury to an unborn child was an injury to 
the mother exclusively. The child and the mother were one until 
delivery of the infant at birth. It was not a human being and was 
unable to assert any property rights. Then, as a result of the inequity 
of this view and the changing circumstances and broadening knowl- 
edge of the world, the common law permitted the unborn child to 
acquire property. An unborn child may take property by descent, 
under a will, or under a marriage settlement. It may have a guardian 
or may have an executor.** In Piper v. Hoard,?” the New York court 
granted equitable relief to an infant that had not even been con- 
ceived at the time of an intentional fraud. The unborn infant has 
been regarded as a separate entity under the criminal law, as is shown 
in Clarke v. State,?* where it was held that when a child born alive 
died as a result of prenatal injuries inflicted by an unlawful beating 
of its mother, the wrongdoer was guilty of murder. In criminal law 
it is the desire of the state to protect life before birth, and accordingly 
it is a great crime to kill the child after it is able to stir in the womb 
by any injury inflicted upon the mother. 

A closer examination of the Dietrich case will reveal that most of 
the opinion is sheer dicta. Elementary physiology shows that the 





* Morris, Injuries to Infants “En Ventre Sa Mere,’”’ 58 Cent. L. J. 143 (1904); 
Kerr, Action by Unborn Infant, 61 Cent. L. J. 364 (1905); Albertsworth, Recog- 
nition of New Interests in Law of Torts, 10 Cau. L. Rev. 461 (1922); Frey, — 
to Infants ‘“‘En Ventre Sa Mere,” 12 St. Louis L. Rev. 85 (1927); Straub, Rights 
of Action for Prenatal Injuries, 33 Law Notes 205 (1930). See Notes, 34 Harv. 

. Rev. 549 (1921); 6 Corn. L. Q. 341 (1921); 44 Yate L. J. 1468 (1935); 20 
Minn. L. Rev. 321 (1936); and 36 Micu. L. Rev. 512 (1938). 

% 52 Am. Jur. 440. 

%* Biggs v. McCarty, 86 Ind. 352 (1882); Deal v. Sexton, 144 N.C. 157, 56 
8.E. 691 (1907); cf. Hall v. Hancock, 15 Pick. 255 (Mass. 1834); Campbell v. 
Everhart, 139 N.C. 503, 52 S.E. 201 (1905); Texas & Pac. R. Co. v. Robertson, 
82 Tex. 657, 17 S.W. 1041 (1891). 

27107 N.Y. 73, 13 N.E. 626 (1887). 

8117 Ala. 1, 23 So. 671 (1898); see also State v. Walters, 199 Wis. 68, 225 
N.W. 167 (1929); Morgan v. State, 148 Tenn. 417, 256 S.W. 433 (1923). 
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premise that the child was a part of the mother at the time of the 
injury was not true. It is a medical verity that the unborn child has 
its own distinct blood circulatory system and that there is no com- 
munication between the two systems. The infant’s heart beat func- 
tions more rapidly than the mother’s and it is not in tune with that 
of the latter. From the very moment of conception, the infant de- 
velops its own personality. The fact is that the infant lives with its 
mother while in its prenatal state, rather than being a “part of the 
mother,” as contended in the Dietrich case. 

The vast majority of courts have expressed a grave apprehension 
that if recovery were to be permitted in these actions, it would often 
depend upon speculation as to causation, and, hence, the door would 
be open to fictitious claims, fraud and perjury. One writer has sug- 
gested*® that adequate safeguards could be established by requiring 
sufficient proof by competent medical evidence, no more difficult a 
task than in any other case involving medical proof. As a result of 
* recent medical advances and scientific research in the field of em- 
bryology, the cause and effect of prenatal injuries can be traced with 
a reasonable degree of certainty. The research has demonstrated 
that the fetus is an identity independent of the mother, drawing 
from her only elements of nourishment and stimulation of growth. 
The fact that the child at birth was deformed or incapable of leading 
a separate existence could be more easily traced to the prenatal 
injury in cases where the injury took place at a time when the child 
was viable than where the infant had been in a more immature stage 
of development at the time of the injury. One court permitted the 
mother to recover damages for the prenatal injuries to the infant, 
arguing that in fact the injuries to the infant were injuries to a part 
of the mother’s body.*® Even Blackstone in his Commentaries con- 
sidered the issue and stated :#4 
Life is the immediate gift of God, a right inherent by nature in 


every individual; and it begins in contemplation of law as soon 
as an infant is able to stir in the mother’s womb. 


An early writer compared the problem at hand to similar diff- 
culties in tort where liability was sought to be fastened upon carriers 
of livestock used for breeding purposes, which were killed or injured 
while in the course of transit.*2 The United States Supreme Court 





29 Prosser, Torts 189 (1941). 

3° Prescott v. Robinson, 74 N.H. 460, 69 Atl. 522 (1908). 

311 Bi. Comm.* 129. 

3 Morris, Injuries to Infants ‘En Ventre Sa Mere,” 58 Cent. L. J. 143 (1904). 
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considered this situation in New York, L. E. & W. R. Co. v. Estill, 
where the premature calving of numerous cows belonging to an im- 
portation of blooded cattle took place due to injuries received en- 
route in the railroad’s cars. The Court held that the plaintiff could 
recover damages due to the fact that the cows had lost their calves 
prematurely, and this was permissible even though the carrier had no 
notice of the condition of the cattle. Upon a closer analysis of the 
problem, it is difficult for this writer to draw a distinction between 
calves, and infants en ventre sa mere. 


SHIFTING OF THE WEIGHT OF AUTHORITY 


Although Kine v. Zuckerman* permitted an infant to recover 
damages for prenatal injuries, it was only the opinion of a lower 
court of Pennsylvania. The supreme court of Canada was the first 
judicial body of importance to cast the “weight of authority” to the 
winds. In Montreal Tramways v. Leveille,* the two-fold defense that, 
(1) the child was not in esse at the time of the accident and was 
actually a part of the mother; and (2) there was a lack of contractual 
obligation with the infant, was set aside. The court held in favor of 
recovery where the child had been viable, reasoning that if a right 
of action should be denied, the infant, without any fault on its part, 
would be compelled to go through life carrying the mark of another’s 
negligence without compensation. 

The argument made in earlier decisions by many of the courts 
that no recovery could be had in the absence of statutory provision 
was finally overcome in California by Section 29 of the California 
Civil Code which stated :* 

A child conceived, but not yet born, is to be deemed an existing 


person, so far as may be necessary for its interests in the event 
of its subsequent birth... . 


In Scott v. McPheeters,*” the California court held that the earlier 
decisions were not controlling, as the common law rules had been 
enlarged and revised by this statute. The court interpreted the word 





% 147 U.S. 591 (1893). 

44 Pa. D. & C. 227 (1924). 

% [1933] Can. Sup. Ct. 456, 4 Dom. L. Rep. 337. 

*® CaL. Crv. Cope § 29 (1941). 

47 33 Cal. App. 2d 629, 92 P. 2d 678 (1939) (negligent delivery of child caused 
permanent paralysis); Verkennes v. Corniea, 229 Minn. 365, N.W. 2d 838, 
10 A.L.R. 2d 634 (1949) (right to maintain an action for the wrongful death of 
an unborn child, which was viable and capable of independent existence when its 
death occurred, could be maintained under the Minnesota Statutes § 573.02); 
Cooper v. Blanck, 39 So. 2d 352 (La. App. 1923). 





































ear ee 


ae 8 


— 


















WISCONSIN LAW REVIEW (Vol. 1951 





526 


‘{nterests,” not to be confined to the child’s right of inheritance or 
to its property rights, but to mean any advantage or profit in any 
property, entertainment, or thing, including the benefits or rights 
flowing from both real and personal property or from choses in action, 
including the right to compensation for personal injuries wrongfully 
inflicted by the willful or negligent acts of another person. 

The federal courts considered the issue in Bonbrest v. Kotz.** In 
denying the defendant’s motion for summary judgment, the court 
distinguished this case from the Dietrich case, and all the other de- 
cisions based thereon, by showing that here there was a direct injury 
to a viable child by the defendant in his professional capacity, and 
not an injury to the mother who transmits it to the infant inside 
her. The court asked this question which best exemplifies the illogical 
rationale in all the earlier cases :** 


Why [is the child] a “‘part’’ of the mother under the law of negli- 
gence and a separate entity and person in [the law of] property 
and crime? Why a human being under the civil law, and a non- 
entity under the Common Law? 


Five years after the lower Ohio court ruling in Mays v. Weingarten,*° 
another Ohio court of appeals considered the same problem in Wiil- 
liams v. Marion Rapid Transit, Inc.“\ This court considered the ruling 
in the Mays case, but decided in favor of the plaintiff, notwithstand- 
ing the earlier ruling. It held: 

A viable child, injured while en ventre sa mere and surviving 


such injury, has a cause of action for such injury where suffered 
by reason of negligence of another. 


The conflict in these two rulings caused the court to certify the 
Williams case to the supreme court for a final determination. In 
affirming the lower court’s decision in favor of the infant, the supreme 
court considered some ten leading cases holding against recovery, 
all of which have been discussed earlier herein. It concluded however, 
that: 

To hold that the plaintiff in the instant case did not suffer an 


injury in her person would require this court to announce that 
as a matter of law the infant is a part of the mother until birth 





38 65 F. Supp. 138 (D.D.C. 1946) (negligent delivery of child caused injuries). 
39 Td. at 140, 141. 
40 82 N.E. 2d 421 (Ohio 1943). 
41 82 Ohio App. 445, 82 N.E. 2d 423 (1948) (mother’s fall while leaving bus 
caused premature birth and death of infant). 
# Jbid. (Court’s syllabus). 
43 152 Ohio St. 114, 129, 87 N.E. 2d 334, 340 (1949). 
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and has no existence in law until that time. In our view such a 
ruling would deprive the infant of the right conferred by the 
Constitution upon all persons, by the application of a time-worn 
fiction not founded on fact and within common knowledge un- 
true and unjustified. 


The court distinguished the Dietrich case, on the ground that the 
child there involved was not viable, and observed that a similar 
distinction was applicable to many of the subsequent decisions in 
other jurisdictions. 

CONCLUSION 


It becomes very apparent that a change in legal thought upon 
this problem has occurred in recent years, making it possible for the 
minority opinions of Justice Boggs and Chief Justice Brogan in the 
Allaire and Stemner cases respectively, to become the “weight of 
authority.’”’ It is interesting to note that legal wnters and medical 
science have finally begun to convince the courts that their previous 
rulings have been based upon untenable premises. Where lies the 
logic for the courts of our lands to state that an unborn infant ac- 
quires no rights in tort for the recovery of damages for prenatal 
injuries, and, on the other hand, to permit the same unborn infant 
property rights, probate rights, and also to give the same infant 
protection from criminal harm from the time of conception? It has 
become a recognized verity that, “the life of a human being begins 
at the moment of conception in the mother’s womb.’ Accordingly, 
why should an infant be made to carry the scars and remnants of a 
prenatal accident for the rest of its life without being properly com- 
pensated for its injuries? If such be the law of the land, is not the 
infant being deprived of its constitutional rights?“ 

The Restatement of Torts has commented on this problem as 
follows: ‘‘A person who negligently causes harm to an unborn child 
is not liable to such child for the harm.’ Since this comment was 
based upon the earlier cases, it could well afford to be re-examined 
with a view towards its eventual modification to conform with the 
current rulings. 

Although recovery in Scott v. McPheeters*’ is based to some extent 


“ 27 Am. Jur. 747. 


“ Wis. Const. Art. I, § 9, “Every person is entitled to a certain remedy in the 
laws for all injuries, or wrongs which he may receive in his person, property, or 
character... .’ 





“ RESTATEMENT, Torts § 869. But a caveat reads: 

The Institute takes no position upon the question whether there is a liability 
to a child hurt while unborn by a person who intentionally or recklessly and 
without excuse harms the mother or child. 


‘7 33 Cal. App. 2d 629, 92 P. 2d 678 (1939). 
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upon an express statutory provision, it is the belief of the writer 
that there is no need to create such a right of action for an infant 
by express legislation. It is submitted that this right is primarily 
guaranteed by the Constitution, and that such provision is sufficient 
for its maintenance. Moreover, the common law of innumerable 
subjects has been modified and altered over many years to conform 
with newly developing social needs and theories. Why should it not 
be modified here so as to conform with the latest discoveries and 
developments in the fields of medicine and science? 

Since the premises of the Dietrich case have been upset, it should 
follow that the great bulk of the cases which rely heavily upon it as 
a justifiable precedent and guidepost, should likewise be overturned. 
It is significant to observe that the Wisconsin Supreme Court has 
left the door open, should the occasion arise, for the expansion of its 
ruling in the Lipps case,** to admit the existence of a cause of action 
accruing to an unborn infant for prenatal injuries which it received 
when it was viable. Had the Court desired, its opinion could have 
‘been the pioneer ruling, but it explicitly stated that it chose to go 
no further than the facts of the case required. Our Court as well as 
those of other jurisdictions, should re-examine all of the previous 
rulings on the subject in the light of the recent decisions and give 
serious consideration to the social necessity and importance for a 
change in their ruling on this serious question. 


Irvine D. GarInes* 





“ 164 Wis. 272, 159 N.W. 916 (1916). 
* Attorney, Milwaukee, Wisconsin, B.A., 1943, L.L.B. 1947, University of 
Wisconsin. 

















COMMENTS 


THE WISCONSIN CORONER SYSTEM 
I. History OF THE OFFICE OF CORONER! 


Although authorities differ as to the date, the office of coroner was 
created in Britain sometime around 1100 A.D.* Originally, the 
coroner, who was elected by legal freeholders,? was an official of 
extreme importance. Only the king could order his arrest. The coroner 
was charged with the general duty of taking care of all legal matters 
in which the king had a direct personal interest,® including the ex- 
acting of tributes for the king from estates of persons who died as 
outlaws and felons, as well as of those who died by suicide. In cases 
of death by accident where no human being was at fault, the coroner 
was required to cause the forfeiture of deodands to the crown.* The 
early British coroner also enforced the right of sanctuary, seized 
treasure trove in the name of the crown and protected the king’s 
right to royal fish thrown ashore.’ 

Originally, this official received no compensation for the services 
which he performed but in the 18th century it was found necessary to 
provide compensation for coroners.* The office no longer carried the 
immense prestige it had in earlier years. Gradually it had degenerated 
to a minor county office. This was the result of the disappearance of 
the system of supporting the crown by the confiscation of property 
of outlaws, felons, suicides, and the seizing of deodands in accidental 
deaths.* The principal duty of the coroner came to be the holding of 
inquests in cases where persons died by violent, unnatural or sus- 
picious means.'° The coroner and his jury determined the cause of 





1See also: Martin AND Cross, THE Doctor Looks at Murper 3 (1937); 
Moley, The Office of The Coroner, Missournt Crime Survey 77 (1926); Scuuirz 
Renee, THE CoroNER AND THE MepicaL ExaMINEeR 7 (Bull. Nat. Re- 
search Council; No. 64, 1928); Seupen Society, 9 SeLtect Coroners’ Rois 
(1895); SmrraH, THe Coroner IN RuraAt Crime Controu 180 (1933); WELLING- 
ton, THE K1ne’s Coroner (1906); WiLLoucHBy, Orrice or CoRONER “F PRIN- 
CIPLES OF JUDICIAL ADMINISTRATION 163 (1929); Wylie, Coroners’ Powers—Duties, 
29 Wis. Mep. J. 722 (1930); The King’s Coroner, The New Statesman, July 4, 
1914, >. 394; Coroner, 6 Encrc. Beek 461 (14th ’ed., 1929); Coroner, 4 Encre. 
Cl. 


410 (1931). 
: ne The exact date is apparently not known. Dates given by the authorities cited 
in note 1, supra, vary from “‘... as early as the tenth century,” 4 Encyc. Soc. 


Scr. 410; to “1194 A.D.”; ; Moley, op. cit. supra note 1, at 77. 
* Encre. Brir., op. cit. supra note 1, at 462; 4 Encre. Soc. Scr. 410. 
4 MaRTIN AND Cross, op. cit. supra note 1, at 10. 

oun See Schultz v. Milwaukee County, 245 Wis. 111, 115, 13 N.W.2d 580 
64 Encyc. Soc. Scr. 410 (1931); Encyc. Brirt., op. cit. supra note 1, at 462. 

a Cross, op. cit. supra note 1, at 11; The New Statesman, supra note 
a 

74 Encyc. Soc. Scr. 410 (1931); Moley, op. cit. supra note 1, at 77. 

® MARTIN AND Cross, op. cit. supra note 1, at 14. 

® Ibid. 

10 Td, at 15. 
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death and the person or persons, if any, against whom legal action 
should be taken." 

Dr. Thomas Wakley, a 19th century English physician, was largely 
responsible for abolishing the fee system for coroners in England and 
placing their compensation instead on a salary basis."* He likewise 
was instrumental in creating the custom in England of electing only 
physicians to the office of coroner.” 

From Britain the State of Wisconsin inherited this coroner system. 
The legislature of the territory of Wisconsin adopted a plan similar 
to England’s in 1836." Prior to the adoption of the Wisconsin Con- 
stitution in 1848, the coroner was required to hold an inquest only 
in instances where death was supposed to be by violence, but not in 
those cases where death was believed to be by casualty.” In 1849 the 
legislature transferred the jurisdiction over inquests to justices of 
the peace.” The legislature later returned this jurisdiction to the 
coroners,'? however, and today the justice of the peace presides over 

inquests only in the absence of the coroner and the deputy coroner."* 
' In Milwaukee County in 1942 the coroner system as it exists in all 
other Wisconsin counties was abolished.'® Duties concerning death 
investigations were transferred to the offices of district attorney and 
medical examiner.”° Although the medical examiner system has 
operated with much satisfaction in Milwaukee County, the state 
legislature has permitted the outmoded coroner system to continue 
throughout the remainder of the state. 


II. Tue DuTiEs AND AUTHORITY OF THE WISCONSIN CORONER”! 
Outside of Milwaukee County 


The coroner is primarily concerned with the investigation of deaths 
which may have been caused by other than natural means. One 


11 Martin and Cross, op. cit. supra note 1, at 15; Moley, op. cit. supra note 1, 
at 77; The New Statesman, supra note 1, at 394. 

12 MARTIN AND Cross, op. cit. supra note 1, at 19. 

13 Td. at 20. 

4 Wis. Ter. Laws 1836, Act 5. 

% Wis. Terr. Srat. P. 91, §1 (1839); Wis. Const. Art. VI §4 provides for the 
office of coroner. 

16 Wis. Stat. c. 152 §1 (1849). 

17 Wis. Laws 1883, c. 12 gave the coroners equal authority with the justices 
of the peace to hold inquests. Wis. Laws 1929, c. 450, § 1 gave coroners the pri- 
mary jurisdiction referred to. 

18 Wis. Star. § 366.01 (1949). 

19 Wis. Star. § 59.34 (1949); see Wis. Laws 1943, c. 247. 

% Ibid. The constitutionality of this transfer was upheld in Schultz v. Milwaukee 
County, 245 Wis. 111, 13 N.W.2d 580 (1944). The court held that the holding 
of inquests was not such a distinctive and characteristic feature of the office of 
coroner at the time of adoption of the constitution as to deprive the legislature 
of power to create another office and impose the duty to hold inquests upon it. 

The law concerning this subject is completely statutory. There are apparently 
no decisions construing the Wisconsin Statutes referred to in this section. 
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method of determining the cause of death is by the use of a legal 
proceeding known as an inquest. The coroner holds an inquest when 
ordered by the district attorney to do so.” It is the duty of the 
district attorney to order an inquest whenever from the circumstances 
surrounding a death “‘. . . there is good reason to believe that murder, 
manslaughter, negligent homicide, excusable or justifiable homicide 
has been committed . . .”’% However, if the coroner feels that there 
is the above-mentioned good reason to believe that one of the above 
stated acts has been committed, he may hold an inquest, even though 
it has not been ordered by the district attorney.% For the inquest the 
coroner may request the summoning of a jury of six “good and lawful 
men of the county’ or he may, in his discretion, dispense with the 
jury and render his own verdict. The coroner may issue subpoenas 
to obtain the testimony of witnesses at the inquest and may also 
require attendance by subpoena of expert witnesses, physicians, or 
surgeons for the purpose of making an examination of the body of the 
deceased and testifying as to the result of the examination.* The 
jury, or the coroner himself if he dispenses with the jury, after 
hearing the testimony of the witnesses and “making all needful in- 
quiries,” delivers the verdict which is to include findings as to when 
the deceased came to his death, in what manner and by what means, 
the name of the deceased if known, and—should the jury find that 
death was caused by unlawful means—who was responsible, if deter- 
mination by the jury is possible.?” When the jury finds that murder, 
manslaughter or assault was committed, the coroner binds over by 
recognizance the witnesses he thinks necessary to appear and testify 
at the next court within the county at which an indictment for such 
offense may be found or an information filed.2® Any witness who 
refuses to testify may be committed to the county jail by the coroner,”® 
and if the person charged by the inquest with the committing of an 
illegal act causing death is not in custody, the coroner must issue a 
warrant for his apprehension.*° 

In any case where an inquest can be held (7.e., where either the 
district attorney or the coroner from the circumstances surrounding 








2 Wis. Start. § 366.01 (1949). 

% Ibid. 

% Ibid; See 19 Ops. Wis. Att’y Gen. 386 (1930). 
% Wis. Stat. § 366.02 (1949). 

%* Wis. Strat. § 366.06 (1949). 

37 Wis. Star. § 366.09 (1949). 

8 Wis. Star. § 366.11 (1949). 

29 Ibid. 

© Wis. Star. § 366.12 (1949). 
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a death has good reason to believe that murder, manslaughter, 

negligent homicide, excusable or justifiable homicide has been com- 
mitted) ,*! whether or not it is held, the coroner has authority to 
conduct (apparently regardless of his lack of qualifications), or order 
the conducting of an autopsy on the body of the deceased.* 

The coroner issues certificates for cremation of persons who have 
died within his county.** When a person has died outside of the state 
and is to be cremated within the state, it is first necessary to obtain 
a certificate from the coroner of the county wherein the cremation 
is to take place, stating that the coroner has viewed the body, made 
personal inquiry into the cause and manner of death, and is of the 
opinion that no further examination or judicial inquiry concerning 
the death is necessary.* 

Other duties of the coroner include reporting automobile accident 
deaths and circumstances to the motor vehicle department ;* stating 
the facts of a stillbirth on the stillbirth certificate when the birth was 

unattended by a doctor;* holding in trust for the state or estate of the 
deceased certain personal property of persons dying in county insti- 
tutions and of persons whose bodies he has taken in charge;*’ enforcing 
fish and game laws when notice of violation is given to him by the 
conservation commission or its deputies;** and providing for decent 
burial or cremation of bodies he has taken in charge.*® Only rarely is 
the coroner called upon to perform the following duties: executing a 
writ of habeas corpus when the sheriff neglects to make a return to 
such a writ;*® serving and executing processes and performing all 
other duties of the sheriff when the sheriff is a party to the action; 
acting as keeper of the county jail when the sheriff is a prisoner 
therein; and exercising the powers and duties of the sheriff when there 
is no sheriff or undersheriff.* 





31 Wis. Stat. § 366.01 (1949). 

# Wis. Strat. § 366.121 (1949); 26 Ops. Wis. Arr’y Gen. 335 (1937) states 
that a juvenile court judge can order an a in the interest of justice on 
application of the defendant’s attorney even though the district attorney and 
coroner refuse to order an autopsy. 

33 Wis. Star. § 366.19(1) (1949). 

* Ibid. 

% Wis. Strat. § 85.141(9) (1949). 

* Wis. Star. § 69.34 (1949). 

37 Wis. Star. §59.903 (1949). 

38 Wis. Strat. § 29.07 (1949). 

3° Wis. Stat. § 366.13 (1949). 

40 Wis. Strat. §292.17 (1949). 

Wis. Srat. §§ 59.34(3), 59.23(9) (1949). 

@ Wis. Srar. § 59.34(2) (1949). 
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Only the coroner is authorized to give permission to an embalmer 
to embalm a body when the embalmer has information “reasonably 
indicating crime in connection with cause of death.” 

The coroner is responsible for every default or misconduct in office 
of his deputy coroner.“ 

The coroner is prohibited from acting as an attorney.“ 


The Milwaukee County Coroner 


The Milwaukee county coroner has all of the above duties except 
the taking of inquests required by law; conducting or ordering an 
autopsy ;*” providing for decent burial** or cremation*® of bodies in his 
charge; and reporting automobile accident deaths and circumstances.®° 
The responsibility of the coroner for his deputy’s default and miscon- 
duct in office is not applicable.” 


II. Toe Mitwavkee County OFFice oF MeEpbICcCAL EXAMINER 


This office, created by the legislature in 1942,® is filled under the 
state civil service statutes® for a term of four years. Appointment is 
made by the county board of supervisors. The medical examiner takes 
inquests of the dead when required by law, conducts autopsies 
where necessary,’ is responsible for decent burial or cremation of 
bodies in his charge,®* is authorized to take possession of certain 
personal property of certain deceased persons,®® issues the necessary 
certificates for cremation,® and reports automobile accident deaths 
and circumstances.*' Whenever requested by the court or district 
attorney, the medical examiner testifies as to facts and conclusions 
disclosed by autopsies which he has conducted, ordered to be con- 





# Wis. Stat. § 156.12(1) (1949). 

“ Wis. Strat. § 59.365(2) (1949). 

# Wis. Star. § 59.26 (1949). 

“ Wis. Stat. § 59.34(1) (1949). 
Wis. Stat. § 366.121 (1949). 

* Wis. Star. § 366.13 (1949). 

Wis. Star. § 366.19(1) (1949). 

* Wis. Star. § 85.141(9) (1949). 

© Wis. Srar. §59.365(4) (1949). 

® Wis. Laws 1943, c. 247. 

® Wis. Star. §§ 16.31-16.44 (1949). 
4 Wis. Srar. § 59.34(1) (1949). 

% Ibid. (The present Milwaukee County Medical Examiner is a pathologist.) 
® Wis. Star. § 59.34(1) (1949). 

57 Wis. Star. § 366.121 (1949). 

58 Wis. Star. § 366.13 (1949). 

* Wis. Srar. § 59.903 (1949). 

Wis. Strat. § 366.19 (1949). 

* Wis. Strat. § 85.141(9) (1949). 
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ducted, or which were conducted in his presence." The medical 
examiner, at the request of a court or district attorney, makes physical 
examinations and tests in regard to any matter of a criminal nature 
being considered by either the court or district attorney. He testifies 
for either the state or the court in regard to examinations and tests 
made by his office, and he is to “. . . perform such other duties of a 
pathological or medico-legal nature as may be required . . .’* 


IV. ANALYSIS OF TABLE OF INFORMATION ON THE PRESENT 
CoRONER SYSTEM 


Of the seventy Wisconsin counties,® thirty-three have as coroners 
persons directly engaged in the undertaking and funeral business. 
Seventeen counties have doctors, and the remaining twenty counties 
have persons with widely diversified means of livelihood. 

Most of the counties having doctor coroners are in the southern 
half of the state, with the greatest concentration in the central eastern 
counties. There is no similar concentration elsewhere in the state. 

For purposes of comparison the coroners have been divided into 
three groups based on their means of livelihood other than holding 
the office of coroner. These groups are the coroner-undertakers,® the 
coroner-doctors,® and the coroner-others.*® 

Of these three groups the coroner-doctors held inquests most 
frequently and the coroner-undertakers least frequently during 1949.7° 
However, within these groups 21.5% of the coroner-doctors,” 10.6% 


* Wis. Srar. § 59.34(1) (1949). 

$3 Thid. 

* Tbid. 

® Milwaukee County excluded. 

% These counties are Brown, Waupaca, Wood, Manitowoc, Calumet, Winne- 
bago, Green Lake, Sheboygan, Washington, and Ozaukee. The reasons, if any, 
for this concentration were not discovered. 

$7 Included in this group are all of the coroners who are concerned directly 
with the undertaking and funeral business. In this group are the coroners of 
Adams, Ashland, Barron, Bayfield, Buffalo, Burnett, Clark, Douglas, Dunn, 
Eau Claire, Fond du Lac, Grant, Green, Iron, Jackson, Jefferson, Lincoln, Mara- 
thon, Marquette, Monroe, Oconto, Oneida, Pierce, Polk, Portage, Price, Rock, 
Sawyer, Taylor, Trempealeau, Walworth, Washburn, and Waushara counties. 

68 Included in this group are the coroners of Brown, Calumet, Chippewa, Dane, 
Green Lake, LaCrosse, Manitowoc, Ozaukee, Pepin, Richland, St. Croix, Sauk, 
Sheboygan, Washington, Waupaca, Winnebago and Wood counties. 

6° Included in this group are the coroners of Columbia, Crawford, Dodge, 
Door, Florence, Forest, Juneau, Kenosha, Kewaunee, LaFayette, Langlade, Mar- 
inette, Outagamie, Racine, Rusk, Shawano, Vernon, Vilas, and Waukesha 
counties. 

7° The coroner-doctors held inquests in 1.48% of the deaths in their counties 
the coroner-others in 1.28% of deaths, and the coroner-undertakers in 1.10% of 
deaths. These figures are the average in each group. 

” The coroners of Green Lake, Richland, and Wood counties held no inquests 
during 1949. 
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of the coroner-others,”? and 17.2% of the coroner-undertakers” held 
no inquests during 1949. Similarly, autopsies were ordered most 
frequently by the coroner-doctors and least frequently by the coroner- 
undertakers during 1949. Of the coroner-undertaker group” 40.7% 
ordered no autopsies during 1949 compared with 29.5% of the coroner- 
other group,” and 26.7% of the coroner-doctor group.” 

The coroner-other group has the longest average tenure in office 
with an average of 9.79 years, as compared with 9.4 years for the 
coroner-undertakers, and 6.76 years for the coroner-doctor group. 

It is not possible to make either an accurate or a fair comparison 
of costs to the county by these groups without considering the services 
rendered to the county by each coroner. The present inquiry was 
limited to an extent which made ascertaining these services impos- 
sible. Therefore, no comparison in this regard is here made. 


V. DEFECTS OF THE PRESENT CORONER SysTEM”® 


The present system appears to be reasonably adequate for the 
efficient performance of all duties of the coroner except those related 
to death investigation. 

Lack of Essential Qualifications 

One of the principal objections to the present system is that the 

coroners elected to office need not and usually do not have the neces- 


os The coroners of LaFayette and Shawano counties held no inquests during 





% The coroners of Ashland, Bayfield, Douglas, Jefferson, and Pierce counties 
held no inquests during 1949. 

™ However, this comparison excludes Douglas County from the coroner-under- 
taker group. Douglas County was excluded because if included the average would 
be distorted considerably and a true average would not result. Without includin; 
Douglas County, the coroner-undertaker group ordered autopsies in 0.47% o 
deaths, the coroner-other group in 0.51% of deaths, and the coroner-doctors in 
0.55% of deaths. The Douglas County coroner ordered autopsies in 6.05% of the 
deaths occurring in his county during 1949. If Douglas County is included in the 
coroner-undertaker group, autopsies were ordered wy them in 0.65% of deaths. 
These figures are the average in each group. 

% The coroners of Ashland, Bayfield, Buffalo, Burnett, Grant, Iron, Jackson, 
Marquette, Polk, Price, Sawyer, Taylor, and Waushara counties ordered no 
autopsies during 1949. 

% The coroners of Crawford, LaFayette, Langlade, Rusk and Vernon counties 
ordered no autopsies —- 

7 The coroners of Green Lake, Ozaukee, Pepin, and Richland counties ordered 

no autopsies during 1949. 
_ ™ Many of the criticisms made of the present system were suggested - er 
interviewed by the writer. Among those interviewed were doctors, pathologists. 
law enforcement officials, and persons concerned with undertaking, embalming 
and funeral directing. 

There are no ee Wisconsin cases concerning the authority of coroners. 
ee the official acts of Wisconsin coroners have seldom, if ever, been 
llenged in legal proceedings. 


P 
_ Since Milwaukee County operates under a somewhat different a, the crit- 
icisms herein are intended to apply only to counties other than Milwaukee. 
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sary medical knowledge to determine accurately the cause of a death 
or to realize when a death, although it appears to have been natural, 
may have been the result of foul play.”* The coroner who lacks this 
training may often consider that absence of external marks of violence 
on a body is the significant factor in deciding whether or not death 
was due to natural causes.** However, not all homicides are committed 
in such a way that external marks of violence will appear on the body. 
Death by poison is a good example of such a homicide.*' Some poisons 
leave almost no traces, and only by chemical analysis can presence of 
poison in the body be detected.** Symptoms produced by poisons 
frequently are not characteristic.* Inaccuracy in the coroner’s deter- 
mination of death is usually not due to corrupt practices, but is 
largely the result of lack of medico-legal knowledge. Failure in some 
instances to realize the necessity for an autopsy is evident from the 
fact that during 1949 in Wisconsin autopsies were performed by or 
at the request of the coroners in only 0.7% of all deaths in the state.™ 
It seems extremely doubtful that cause of death could have been 
definitely ascertained, at least to the extent of determining whether 
or not death was due to natural causes, in 99.3% of all deaths in 
Wisconsin during 1949 without the aid of autopsies. An article 
published when the Milwaukee county coroner’s office was “under 
fire” points out the objection; 


. The [Investigating Committee’s] report says that last year 
there were 1044 coroner’s cases, those in which the cause of death 


7 See Lockhart, The Antiquated Office of Coroner, 4 Texas B. J. 223 (1941). 

8° Ibid. Gettler, Why the Coroner System Has Broken Down, 13 Nat. Munic. 
Rev. 560, 566 (1924). 

81 See Lockhart, supra note 79, at 224. 

8 See Gilbertson, The Coroner: A Story of Political Degeneracy, 51 Am. Rev. 
or Reviews 335 (1915). 

83 See Jordan, North Carolina’s Archaic Coroner System, 26 N.C.L. Rev. 96, 104 


(1947); Lockhart, supra note 79 at 224. 
An illustration of how the coroner does sometimes overlook death by poisoning 
is “* in this recent news article in Wis. State Journal, Feb. 15, 1950, p. 9, 





col. 

Sheibyville, potions (UP) . Clarence E. White . . . signed a confession 

. .. Saying he geane two bottles of rat poison into glasses of soda water 

taken by his wife when she became ill. . . . Mrs. White died . . . and death 

was certified by a coroner as natural. {Italics supplied] RA Fortunately the 

sheriff ordered her organs analyzed after hearing neighborhood gossip and a 

ost-mortem examination’ showed no organic ailments. The tests showed 
that Mrs. White’s organs contained enough arsenic to kill forty persons. 

* See “Occupation of present coroner” in table, supra. 

% See “Number of autopsies held by coroner’s order during 1949” in table, 
- ke Deaths and autopsies in Milwaukee County for 1949 were excluded from 
t 

In iw York City, which has a medical examiner office staffed with pathologists 
and other experts, in 4.2% of all deaths during 1935 autopsies were performed to 
determine cause of death. MarTIN AND Cross, op. cit. supra, note 1, at 55. 
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could not lawfully be certified by a private physician, but there 
were only four inquests, adding that a fundamental objection to 
the coroner’s office as set up is that duties which are wholly tech- 
nical in nature and can be performed properly only by a trained 
pathologist are entrusted to an elective official who does not have 
the necessary qualifications. * 


Criticism of Statutory Requirements 

In order to authorize the holding of an inquest or autopsy, Wiscon- 
sin statutes require that the district attorney or coroner have, from 
the circumstances surrounding the death, “good reason to believe” 
that murder or other unnatural reasons have caused death.*? Even 
though there may be doubt as to why a certain death occurred, that 
doubt alone would not be sufficient reason, apparently, to order either 
an inquest or an autopsy since the “good reason to believe’ require- 
ment would not be met.** It is in the doubtful or slightly suspicious 
deaths that autopsies and inquests are of the utmost importance.*® 
This statutory requirement should be corrected. 


The Inefficient Inquest 


When an inquest is held, the verdict of either the coroner or his 
jury should find when the deceased came to his death, in what manner 
and by what means, whether death was by unlawful means, and, if 
so, who was responsible for the death, either as principal or acces- 
sory.°° Certainly the six “good and lawful men”’ selected as the coro- 
ner’s jury (or the coroner, if he dispenses with the jury), are less 
qualified to answer these questions concerning time, manner, and 
means of death than a pathologist who has been specially trained to 
determine by scientific means, the answers to these questions.” 

An inquest is a legal proceeding over which the coroner presides, 
yet only rarely is this official informed as to the rules of evidence and 
the requirements of proof necessary to be applied for the proper con- 
duct of the proceeding.®? This duty obviously requires a person with 
legal training.* Thus, in order to fulfill efficiently the duties of coroner 

% Milwaukee Journal, May 19, 1942, p. 1, col. 1. 

87 Wis. Star. § 366.01 (1949) (Inquest) ; Wis. Stat. § 366.121 (1949) (Autopsy). 

88 There have been no Wisconsin cases defining the requirement of “good reason 
to believe.” 

so“. in 10% to 20% of all murders, the crime appears to be unwitnessed 
and the body does not display external wounds that can be regarded as indicative 
of homicide.” Milwaukee Journal, Nov. 5, 1948, p. 12, col. 1. How, in such cases, 
can there be “good reason to believe” that death was not from natural causes? 

Wis. Strat. § 366.09 (1949). 

% Vance, A Critical Review of the Medical Examiner System, 2 Am. J. Mep. Jur. 

243 (1939); Moley, supra note 1, at 90, 94. 
% Moley, supra note 1, at 88. 
% 4 Encyc. Soc. Scr. 411 (1931). 
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as set forth in the statutes, the coroner should be trained in both the 
medical and legal professions.“ Apparently none of our present 
coroners have both medical and legal training; most have neither.” 


Political Influence 


There are several reasons in addition to those previously stated 
why the official charged with investigating deaths should not be 
elected. This official does not determine questions of public policy. 
The office of coroner, which should be free from all political entangle- 
ments, often is given in consideration of services rendered to a political 
party.** The Committee of the American Medical Association has 
stated “‘. . . even where the coroner must or may be a physician, he’s 
usually selected for political, not professional, competence and very 
often he is a medical mediocrity.’’*’ Because the coroner is an elected 
official, he is particularly vulnerable to pressure which can be exerted 
upon him through political channels.** He may be persuaded not to 
order autopsies when they are desirable because the family of the 
deceased is opposed, their opposition being conveyed to the coroner 
through political ties.* 

Few, if any, experts will subject their work or career to the un- 
certainties inherent in elected positions.!°° Under the elective method 
there can be no assurance of permanent tenure, and without this 
permanence, expert handling of legal and medical problems which 
arise cannot be attained. For these reasons the office seldom attracts 
men of superior ability. 


Objections to Coroner-Undertakers 


Thirty-three of our Wisconsin coroners are directly concerned 
with the undertaking business,’ and such a situation can be extremely 
unhealthy. Because the coroner takes charge of the deceased’s body, 
he has something of a prior claim upon the bereaved family for the 
conducting of the ensuing funeral.'!°? This mixture of private business 





* Moley, supra note 1, at 84. 

% See “Occupation of present coroner” in table, supra, 

% See N. Y. Sort Bautior Ora., THE ABOLITION OF THE OFFICE OF CORONER 
In New York City 4, 5 (1914); Zisch, Paraphrase and Synopsis of ‘Our Anti- 
quated Coroner System,’ 47 Mrv.-Lrcau J. 146 (1930). 

*? Galton, Murder by Courtesy of the Coroner, Cosmopolitan 159 (Nov. 1949). 
See Moley, supra note 1, at 83. 

* Mp. State Dept. or Heattu, MepicaL EXAMINER SysTEM IN MARYLAND 
68 (1944); Vance, supra note 91. 

*® Vance, supra note 91. 

100 TuLINoIs Crime Survey, THE Coroner (In Cook County) 377, 381 (1929). 

101 See “Occupation of present coroner” in table, supra. 

18 See Moley, supra note 1, at 84. 
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with public business facilitates undesirable practices.'* There may 
very well be exerted on the coroner who is also in the undertaking 
business an economic compulsion not to question the cause of death 
for fear of creating professional ill-will. It would not be difficult to 
thwart justice by determining an autopsy unnecessary and by author- 
izing a speedy burial or cremation,’ and many undertakers are quite 
understandably opposed to autopsies. 


The appearance of the corpse attests to their [the undertaker’s] 
skill . . . and science, ia their embalming procedures, and cosmetic 
results. They are unable to apply their technic when post-mortem 
examinations destroy arterial trunks or distort facial expressions. 
It is largely for these reasons that morticians oppose post-mor- 
tems.... The mortician’s main desire is to receive a body in such 
a condition that will permit him to embalm it properly.'% 


It is possible that a coroner-undertaker with this attitude would 
order autopsies in only the most obviously necessary cases. 


Corrupt Practices Possible Under Present System 


There is also the possibility that a coroner could collect a fee for 
overlooking the necessity of an autopsy or for ‘“‘making things easy”’ 
for those in some way concerned with the death.’ To justify not 
requiring an inquest or autopsy the coroner need only show that he did 
not have good reason to believe that murder, manslaughter, etc., were 
committed. This could be extremely difficult to disprove.’ 

Another objection to the present set-up was brought to light when 
the coroner’s office in Milwaukee County was investigated prior to 
the change to the medical examiner system in that county. Members 
of the investigating committee received complaints that coroners’ as- 
sistants recommended certain undertakers to relatives of the deceased. 
The report disclosed that it had been the practice of certain employees 
of the coroner’s office to ask loans from various undertakers and to 
solicit contributions, particularly in election years. 





103 See Moley, supra note 1, at 84. 

1% JenKINS, THE County CoRONER IN Kansas (Bur. of Govt. Research, 
Bull., 1948). 

10% However, the attorney general has ruled that a juvenile court judge can 
order an autopsy in the interest of justice on application of defendant’s attorney 
even though the district attorney and coroner refuse to order an autopsy. 26 
Ops. Wis. Arr’y Gen. 335 (1937). Thus the ordering of autopsies apparently is 
not solely in the discretion of the district attorney and coroner. 

106 Across the Ediior’s Desk, 2 Am. J. Mev. Jur. 195 (1939). 

107 N. Y. Sport Bauuor Orc., op. cit. supra note 96, at 7. 

108 No such case has ever come before the Wisconsin Supreme Court. 

“ee Journal, April 10, 1942, p. 1. col. 1. See Moley, supra note 1, 
at 97. 
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VI. Proposep BILL OF THE WISCONSIN Bar ASSOCIATION 


On March 29, 1949 there was introduced by the Committee on 
Judiciary, at the request of the Wisconsin Bar Association, a bill 
which would do much to eliminate some of the objections to the 


present coroner system." 

This bill provides that in counties of less than 500,000 population, 
the county board shall appoint one or more medical examiners, whose 
compensation is to be set by that board."? The medical examiners 
must be licensed to practice medicine and surgery in Wisconsin." 
The bill provides further: 


Whenever requested by the district attorney, the medical 
examiner shall make physical, pathological or medico-legal 
examinations upon bodies of the dead for the purpose of aiding 
the district attorney to determine the cause of death, whether 
or not an inquest should be held and for the purpose of testifying 
at such inquest and any other official hearing thereon.'* 


' The bill also proposes that Section 366.01 of the Wisconsin Statutes 
be amended to read: 


Whenever the district attorney shall have notice of the death 
of any person and from the circumstances surrounding the same 
there is good reason to believe that murder, manslaughter, neg- 
ligent homicide, excusable or justifiable homicide has been com- 
mitted, and the venue of such offense is in his county, he shall 
forthwith order an inquest as to how such person came to his 
death. In any inquest ordered by the district attorney he shall 
appear in the inquest representing the state in presenting the 
evidence. Such inquest may be held in any county, if within this 
state, in which there would be venue for the trial of the offense.“ 


Other provisions of the bill appear in the footnotes.""* 


10 Bill 509A (Wis. 1949), as amended. This bill was referred to the Committee 
on Judiciary. 

111 Counties having population of over 500,000 have already had similar legis- 
lation passed. See Wis. Stat. § 59.34(1) (1949). 

2 Bill 509A § 4 (Wis. 1949). 

3 [bid. 

114 Tbid. 

16 Bill 509A § 8 (Wis. 1949). 

us Wis. Strat. § 59.365 (1949) is re ed by sentence 2 of the bill, thus abolish- 
ing the position of deputy coroner. Other changes made b the bill (as amended): 
“District attorney or medical examiner” is substituted for ‘‘coroner” in: 





Wis. Start. § 69.34 (1949) (pertaining to duties in regard to stillbirths); 
Wis. Stat. § 69.41 (1949) (certificate to be issued where an inquest has been 


held); 
Wis. oe. § 85.141(9) (1949) (reporting automobile accident fatalities and 


circumstances) ; 
Wis. Beas. § 156.12(1) (1949) (prohibiting embalming where the embalmer 
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The overall effect of the bill is to give the death investigating duties 
of the coroner to the district attorney, who is to be assisted by a 
medical examiner."!’ This bill is certainly a step in the right direction. 
However, several of the principal objections to the present system 
have not been eliminated. It is therefore suggested that the following 
changes and additions be made. 


VII. SuaGGEsTED CHANGES IN AND ADDITIONS TO THE 
Proposep Bru’ 


Under the provisions of the proposed bill the medical examiner 
makes no investigation to determine cause of death unless he is 
requested to do so by the district attorney."* District attorneys are 
not, in general, any better qualified than our present coroners to 
determine when a death, although apparently from natural causes, 
may require further investigation. Most district attorneys do not 
have sufficient medical knowledge to realize when expert assistance 





has information reasonably indicating a crime until permission of the district 
attorney or medical examiner is obtained); 
“District attorney” is substituted for “eoroner” in: 

Wis. Star. § 59.903 (1949) (giving authority to hold certain personal prop- 
erty of certain deceased persons); 

Wis. Srat. § 366.02 (1949) (summoning jury, authority to dispense with 
jury); 

Wis. Strat. § 366.05 (1949) (summoning jurors to fill absent jurors’ places 
and administering oath to jurors); 

Wis. Stat. § 366.06 (1949) (summoning witnesses and expert witnesses 
for inquests) ; 

Wis. Star. § 366.07 (1949) (administering oath of witnesses) ; 

Wis. Start. § 366.08 (1949) (testimony of witnesses before inquest to be re- 
duced to writing) (also strikes the words ‘and subscribed by the witness’’); 

Wis. Strat. § 366.09 (1949) (verdict of jury to be delivered to the district 
attorney) ; 

Wis. ‘ime. § 366.10 (1949) (form of inquisition) ; 

Wis. Stat. § 366.11 (1949) (district attorney to bind over witnesses and 
deliver certain records to court where jury finds murder, manslaughter, or 
assault was committed on deceased) ; 

Wis. Srar. § 366.12 (1949) (district attorney to issue warrant for apprehen- 
sion of person charged by inquest with having committed offense) ; 

Wis. re § 366.121 Moash (district attorn a to have authority to conduct 
an autopsy or order an autopsy to be performed) ; 

Wis. Srar. § 366.13 (1949) (district attorney responsible i in certain cases for 
decent burial or cremation) ; 

Wis. Strat. § 366.14 (1949) (compensation of district attorney when an 
inquest is held); 

1s. Stat. § 366.19 (1949) (appro roval of cremation by district attorney) ; 

Wis. Strat. § 366.20 (1949) is to be amended to substitute notification to the 
district attorney or medical examiner rather than the coroner in certain specified 
cases. 

117 See note 20 supra. 

118 Many of the suggestions included in this section were obtained from persons 
interviewed. These included doctors, attorneys, pathologists, and law enforce- 
ment officials. 

119 Bill 509A § 4 (Wis. 1949). 
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is needed; therefore the wisest policy would seem to be to have the 
medical examiner investigate the following, all of which are presently 
required by statute to be reported :!”° 1) deaths which are unexplained 
or occur under unusual or suspicious circumstances, 2) homicides, 3) 
suicides, 4) deaths following abortions, 5) accidental deaths, 6) deaths 
occurring when deceased was not under a physician’s care, 7) deaths 
for which the physician in attendance refuses to sign the death certifi- 
cate, 8) deaths occurring suddenly when the deceased was in apparent 
good health. 

The body and surroundings should be required to be left undis- 
turbed until the medical examiner has viewed the body at the place 
where death occurred or where the body was discovered.'#! The 
medical examiner, after viewing the body, could authorize removal 
by the undertaker or, should he think further examination necessary, 
order removal to such place as he might direct. The medical examiner 
should, upon completion of his investigation, file a written report of 
the results and findings of his investigation with the district attorney’s 
office so that the law enforcement officials could determine whether 
further investigation is necessary. When further investigation is made 
by any of the law enforcement agencies, a report of their findings 
should be filed with the county court. 

The medical examiner should not be required to have “‘good reason 
to believe” that a death was from other than natural causes before 
conducting or ordering an autopsy.’ Instead, a better rule might be 
that if he, the medical examiner, can establish the cause of death 
beyond a reasonable doubt he may issue the necessary death certifi- 
cate, but if he cannot so establish the cause of death, an autopsy 
should be required. Under such a system, the inquest would become 
unnecessary and should be abolished. The medical examiner would 
have determined the time, manner and means of death, if it were 
scientifically possible. The law enforcement agencies would have 
investigated the circumstances of the death, if there had been sus- 
picion of foul play, and would have come to some conclusion as to 
whether criminal action should be taken and against whom. There 
would be nothing remaining to be determined by an inquest.” 





120 Wis. Strat. § 366.20 (1949). 

181 See Halpern, The Postmortem Examination in Homicides, 1 Am. J. MEb. 
Jur. 165, 166. 

122 See Bill 509A §§ 8, 9 (Wis. 1949). 

123 If the inquest is not abolished it should be noted that § 8 of the proposed 
bill amends Wis. Stat. § 366.01 (1949) to read “‘. . . In any inquest ordered by the 
district attorney he shall appear in the inquest representing the state in presenting 
the evidence. . . . ” Apparently the district attorney is to represent the state at 
the same time he presides over the inquest. Obviously, such a provision may give 
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If an autopsy has not been performed on the deceased, and criminal 
action is to be brought against another person for illegally causing 
the death, that person should be allowed to request that an autopsy 
be performed on the deceased. It would also be prudent to provide 
that in any death where an autopsy has not been performed, any 
person who has reason to believe that the deceased died by other than 
lawful means, might petition the county court to order an autopsy, 
and upon showing a reasonable basis for such belief, that court should 
order an autopsy to be performed.’ The results of the autopsy should 
be returned to that court and, on this basis, the court could advise, or 
order, if necessary, any further action deemed necessary. This pro- 
vision would be extremely helpful in revealing questionable deaths 
which might have evaded the medical examiner’s attention. 

To have a pathologist as medical examiner in each Wisconsin 
county would be impossible because of the financial limitations of our 
counties as well as the very limited number of pathologists in the 
state.'® However, in making appointments of medical examiners, the 
county boards would do well to remember that a person licensed to 
practice medicine and surgery is not necessarily capable of properly 
performing an autopsy.’ 

It is urged therefore that in making appointments a sincere effort 
be made by the county board to obtain a medical examiner who has 





unfair advantage to the state and could easily result in an unfair verdict by the 
jury or by the district attorney should he dispense with the jury, as he is authorized 
to do by § 8 of the proposed bill. When the district attorney dispenses with the 
jury he is put in a unique position—that of presenting the state’s evidence to 
hinelf. It is therefore suggested that if the inquest is retained, the county judge 
preside over all inquests, and that he order the sheriff to summon the jurors, or, 
in his discretion, dispense with the jury and render the verdict himself. However, 
whenever a person is suspected of having committed a crime in connection with 
the death for which an inquest is being held, the accused or suspect should be 
permitted to require that a jury render the verdict. 

14 This is the reason for requiring medical examiners and district attorneys to 
file reports with the county judge—so that the county judge may have this infor- 
mation in deciding whether any further investigation or an autopsy should be 
ordered. 

1% Wisconsin has twenty-four pathologists residing in the state. For number 
residing in each county see table, supra. 

128 TLLINOIS CRIME SURVEY, op. cit. supra note 100, at 381. Halpern, supra note 
121, at 165, points out this objection as follows: 

The fallacious idea exists in the minds of many of the laity and some of 
the medical profession that any physician, because of eminent qualification 
in some other branch of medicine, or any peat without medicolegal 
training, is qualified to carry out this special [homicide] type of post-mortem 
investigation. In many cases of homicide, the inadequate post-mortem exami- 
nation by an incompetent or unqualified physician has been followed by a 

ossly erroneous interpretation of the ings. Many homicidal deaths 

ve escaped detection because of the failure on the part of an inexperienced 
and careless investigator to detect the more subtle anatomic evidences of 
criminal violence. 
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had experience in performing autopsies and interpreting findings. It 
would undoubtedly be advantageous to some of the more sparsely 
populated counties to join with neighboring counties in the appoint- 
ment of a medical examiner. In this way the medical examiner could 
be adequately compensated for his services, the cost to each county 
would be reasonable, and perhaps a better qualified person could be 
obtained than otherwise. 

Because of the lack of both qualified experts and necessary facilities 
throughout the state, it is suggested that a state pathologist’s office 
be established on a basis similar to that of the State Crime Labora- 
tory.” This office should be staffed with a pathologist trained in 
medico-legal techniques, a bacteriologist, a toxicologist, a histologist, 
and a microscopist, and should be equipped with modern facilities. The 
assistance of this office should be made available to any medical 
examiner, law enforcement official, or court requesting such assistance. 

In addition to other duties, it might be advisable to have the 
medical examiner determine the physical and mental condition of any 
person charged with committing a crime as soon after apprehension as 
possible. Questions concerning insanity of the accused could then be 
decided more easily and with a greater degree of accuracy. Such 
examinations could also be made of witnesses to facilitate subsequent 
evaluation of their testimony. If witnesses are found to be hysterical 
immediately following the event in question, their version of the 
happenings, when recounted later, may be extremely inaccurate. The 
court and jury should be given this information when these witnesses 
testify. 

A greater responsibility should be given to physicians when signing 
death certificates.’** They should be required to state beyond reason- 
able doubt the specific cause of death, and if they cannot do so, the 
medical examiner should be called upon to make a determination. A 
statement that death was due to “natural causes” should be abso- 
lutely prohibited on death certificates. 

The statutory provision, ‘In case of death without the attendance 
of a physician, or if the certificate of the attending physician cannot 
be obtained early enough for the purpose, any physician employed 
for the purpose shall upon the request of the local registrar or his 
deputy, make such certificate as is required of the attending physi- 
cian,’’!** should be corrected to provide that in such cases the medical 
examiner of the county should be immediately notified and after 





137 See Wis. Srar. c. 165 (1949). See Moley, supra note 1, at 106. 
128 See Wis. Star. § 69.38 (1949). 
139 Wis. Star. § 69.39 (1949). 
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whatever examination he deems necessary, will make the required 
certificate. 

Because an examination and investigation regarding cause of death 
is necessary before approving cremation this duty could more effec- 
tively be given to the medical examiner rather than to the district 
attorney.’*° 

Finally, since the records kept by some of our present coroners are 
woefully inadequate, it is urged that standard death investigation 
and autopsy forms be adopted. Although no single form can be made 
which would cover all the different cases and problems that might 
arise, there are certain essential questions which should be answered 
in every report.’ Furthermore, records should be required to be kept 
in some public county office, rather than at the residence of the coro- 
ner, as is the practice in some counties. These are public records,” 
and should be readily accessible. 

In conclusion, it must be conceded that the proposed medical 
examiner plan cannot cure completely all the defects of the present 
system. The final solution of many of the problems indicated herein 
must await the availability of more and even better trained patholo- 
gists, lawyers and administrators. However, it is submitted that the 
adoption of the Bar Association’s proposed bill, with the amendments 
suggested in this comment, would provide, at least, the framework 
for the establishment of a just and efficient system of death investi- 
gation.’ 

CHARLES H. JOHNSON 





130 Bill 509A § 10 (Wis. 1949). , 

131 For example: How was cause of death determined? Where was autopsy per- 
formed? By whom? Names and addresses of witnesses, and other questions of a 
similar nature. 

132 20 Ops. Wis. Atr’y Gen. 323 (1931). 

43 It seems likely that the adoption of the pospens system will result in an 
increase, statistically, in our homicide rate. Obviously, such an increase will be 
no cause for alarm, but will, on the contrary, be persuasive evidence of the sys- 
tem’s success. 
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Notes 


OWNERSHIP OF HERD REPLACEMENTS UNDER SHARE 
LEASE. Despite the obvious advantages of a comprehensive written 
lease providing for all foreseeable contingencies including the division 
of property upon termination, the fact remains that most leased 
farms in Wisconsin are held under oral leases.' Oral leases for more 
than a year are void by statute, but this statute has not prevented 
their use.? One of the undesirable features of many oral and inexpertly 
written leases is that no thought, and therefore no provision, is made 
for the division of the herd replacements at termination of the tenancy 
where the lessor furnished part or all of the original herd.* Undoubt- 
edly many disputes arising under these conditions are amicably 
settled by the subsequent agreement of the parties. But in view of the 
rise in price of dairy cattle from the price of animals of similar quality 
furnished five, ten, or more years ago, it is probable that more litiga- 
tion on this point may arise. 

Replacement animals or expansion of the herd must necessarily 
come from one or both of two sources: the natural increase or by 
way of purchase. Whether a particular animal is a replacement for 
an animal of the original herd, or is an increase in the total number, 
seems to be immaterial insofar as the problem of division is concerned. 
Where the tenancy is short, some of the original animals furnished by 
the lessor may remain and there is little doubt that these individuals 
revert to him.‘ The biggest problem concerns the division of the 
natural increase. 





1 There are no available statistics to support this statement. However, Professor 
P. E. MeNall, Agricultural Economist at the University of Wisconsin, has 
estimated that approximately two-thirds of the non-institutionally owned farms 
in Wisconsin are held under oral leases. 

2? Wis. Stat. § 240.06 (1949) but Hauser v. Fetzer, 183 Wis. 25, 197 N.W. 
170 (1924) held that where a tenant entered into possession of a farm under an 
invalid oral lease, remained for more than a year and had made a division of 
the crops, as it would be unjust to — him in the middle of the cropping sea- 
son, he must be regarded as a tenant holding over from year to year. 

* The scope of this note will be limited to the problem of the division upon 
termination. The writer recognizes the existence of a problem of ownership 
before termination. In August Brandt & Co. v. Verhagen, 161 Wis. 3, 152 N.W. 
448 (1915), the lessee was held to have the right to mortgage the increase from 
a leased herd in the absence of a provision to the contrary. Rowlands v. Voecht- 
ing, 115 Wis. 352, 91 N.W. 990 (1902) held that the lessee under a share lease 
had title to the crops until division. The same reasoning ought to apply to the 
increase of animals. 

* Armstrong v. Cummings, 58 How. Pr. (N.Y.) 331 (1880); Fay v. Holloran, 
35 Barb. (N.Y.) 295 (1861). 
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REPLACEMENT ANIMALS RAISED ON THE FARM 


Implied Lease Provisions 


The lawyer whose advice is sought or who is preparing a case 
concerning the division of the increase of a herd, is faced with an 
archaic common law rule. This rule states that in the absence of a 
lease provision, either express or implied, the tenant is entitled to 
the increase at the termination of the tenancy.’ It will be noted that 
the rule applies only where there is neither express nor implied pro- 
visions in the contract. We have assumed that there is no express 
provision but what of an implied provision? While there is a lack of 
cases directly involving farm leases, other cases hold that terms 
either completely missing or ambiguous may be supplied or explained 
by proof of custom or usage.* There is also authority for the proposi- 
tion that a ‘‘custom’’ or mode of doing business between the parties 
will control.’ However, the court will not apply a custom unless it 
is so clear and explicit, and the usage so well established, uniform, 
and notorious, that the parties will be presumed to know of it and to 
have bargained with reference to it.* It is immaterial that one of the 
parties is unaware of the custom at the time the contract was entered 
into.°® 

In Lamb v. Klaus, the plaintiff sought to recover the price of 
shingles sold and delivered under a written agreement. The defendant 
had made advances and claimed interest upon those advances on 
the grounds of general usage in that locality. The trial court excluded 
the testimony offered as to custom. Upon appeal the Supreme Court 
reversed on the grounds that this evidence was admissible. The 
court said :" 

It [custom] cannot be in opposition to any principle of general 

policy, nor inconsistent with the terms of the agreement between 


the parties; for it incorporates itself into the terms of the agree- 
ment and becomes a part of it. It must be known and established. 





5’ Cama v. Mastracchio, 97 Conn. 190, 116 Atl. 235 (1922); Moore v. rey 
(1870) Mich. N.P. 143; White v. Storms, 21 Mo. App. 288 (1886); Wood v. , 
74 Eng. Rep. (Owen) 958 (1585). 

6 Hewitt v. John Week Lumber Co., 77 Wis. 548, 46 N.W. 822 (1890); Mowatt 
v. Wilkinson, 110 Wis. 176, 85 N.W. 661 (1901); Vollmar & Below Co. v. Bay- 
field Mill Co., 146 Wis. 412, 131 N.W. 899 (1911). 

7 Marshall v. American Express Co., 7 Wis. 1 (1858). 

5 Lemke v. Hage, 142 Wis. 178, 125 N.W. 440 (1910); Hinton v. Coleman, 
45 Wis. 165 (1878); Lamb v. Klaus, 30 Wis. 94 (1872); Power v. Kane, 5 Wis. 
265 (1856). 

* Ross v. Northrup, King & Co., 156 Wis. 327, 144 N.W. 1124 (1914). 

10 30 Wis. 94 (1872). 

"1 Td. at 97. 


q 

Gin 
4 
H 


i 
| 
Hi 
ik 














550 WISCONSIN LAW REVIEW [Vol. 1951 


It must appear to be so well settled, so uniformly acted upon, 
and of so long a continuance, as to raise a fair presumption that 
it was known to both contracting parties .. . . 


The court admitted that this was an exception to the parol evidence 
rule. By way of analogy the court referred to the law merchant 
where, because of custom, the promisor upon a bill of exchange or a 
promissory note was customarily given three days of grace beyond 
the period specified in the instrument. Here again custom and usage 
has come to have the force of law.’ 

Though custom and usage seem to be one means of supplying the 
missing terms, there are, however, several drawbacks as far as proof 
and procedure are concerned. A lawyer at the pretrial stage may find 
it impossible to know whether there is or is not a custom from which 
a term will be implied. Both sides may be able to call expert and 
credible witnesses to testify about conflicting customs. Then there 
is the problem as to the distance from which witnesses may be called 
to testify about a local custom. Witnesses’ fees may make the es- 
tablishment of a custom, if possible, prohibitively expensive. In any 
event, the implied term will not be known until the jury makes up 
its collective mind. This implied term may depend upon which party 
has the burden of proof. A brief survey, however, of some county 
agents from various sections of the state does indicate some es- 
tablished custom prevails in their sections,“ and where this is true, 
the lawyer’s problem of proof would seem to be greatly simplified. 

As stated before, the “custom” or mode of doing business between 
the parties may be used to supply a missing term. In Marshall v. 
American Express Co.,* the defendant, a common carrier, had under- 
taken to deliver packages of money from a Milwaukee bank to a 
Madison bank. The money was taken to the Madison bank a few 
minutes after 5 P.M. but an employee refused to accept it. The court 
held that the fact that the money had customarily been accepted 

12 In Shores Lumber Co. v. Stitt, 102 Wis. 450, 78 N.W. 562 (1899), the written 
contract to cut pine in “a workmanlike manner” was said to mean the customary 
manner in the locality. Gehl v. Milwaukee Produce Co., 105 Wis. 573, 81 N.W. 
666 (1900) is authority for the statement that whether or not a custom exists and 
is sufficiently notorious to warrant incorporation into a contract is a jury ques- 
tion. 

3 A few of the agents interviewed were of the opinion that there were definite 
customs but by area rather than county. Others said there might be, but were 
unwilling to make a statement because of the lack of anything more substantial 
by way of proof other than personal opinion. One would hazard no opinion be- 
cause new to the job. i 

All of them were of the opinion that share leases where the owner provides 
all of the herd are increasing because of desire to maintain disease-free herds, to 
maintain a purebred herd, and because of tenants’ inability to make large out- 
lays for cattle. 

47 Wis. 1 (1858). 
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by the bank after 5 P.M. upon previous occasions authorized the 
defendant to make this particular delivery at that hour. It would 
seem highly probable that during the course of the tenancy some of 
the increase would have been sold and the proceeds divided, but it 
does not follow that this conduct will establish a custom as to the 
division upon the termination. It can logically be argued, however, 
that if the parties split the proceeds from the sale of the increase in a 
certain way during the course of the tenancy, they intend to divide 
the remainder in the same way. However, the courts have treated 
this as two distinct problems. They have used the old common law 
rule as to the division upon termination even though the lease con- 
tained express provisions for the division of the income during the 
course of the tenancy. Therefore, the rule of the Marshall case would 
be applicable only where there had been a series of tenancies between 
the same parties. Such a case would indeed be rare. 

In the discussion up to this point it has been assumed that the 
lease lacks an express provision. It is clear that the courts will give 
effect to an express provision where there is one. If the provision 
reserved title to the increase in the landlord, it would probably be 
upheld in spite of Wisconsin’s attitude against after-acquired property 
encumbrances. The Wisconsin court has upheld a similar provision 
in a lease reserving title to crops to be grown upon the leased farm."* 


The Rule where a Provision is neither Express nor Implied 


The law seems well settled that the tenant of farm lands is entitled 
to the increase from the herd furnished by the owner in the absence 
of either an express or implied agreement to the contrary.” No 
Wisconsin case directly in point has been discovered, but other 
jurisdictions have reached this result almost without exception. In 
the August Brandt & Co. v. Verhagen® case, the plaintiff was the 
holder of a chattel mortgage given by the tenant on certain livestock 
which were the increase from a herd owned by the lessor. The action 
was against an officer having possession of the animals under a writ 
of attachment where the lessor had begun an action of replevin. 
The court said :'* 


A lease of livestock, as in this case, without reservation, carries 
with it the whole use thereof, including an increase of number of 


ee ee eee ene ene 





4% Metropolitan Investment Co. v. City of Milwaukee, 182 Wis. 539, 196 N.W. 
240 (1924); Depner v. U.S. National Bank, 202 Wis. 405, 282 N.W. 851 (1930). 


6 Layng v. Stout, 155 Wis. 553, 145 N.W. 227 (1914). 
17 See note 5 supra. 

18 161 Wis. 3, 152 N.W. 448 (1915). 

19 Td. at 5, 152 N.W. at 449. 
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animals. That is a general rule to be applied in all cases of an 
unconditional lease for a season of farm animals. If a lessor does 
not wish to be bound by it he must protect himself by the 

terms of his contract... . 

The Verhagen case did not involve rights on the termination of the 
lease; it merely holds that, before termination the increase belongs 
to and can be mortgaged by the tenant, there being no provision 
to the contrary. It is to be noted, however, that the court quoted with 
approval from Moore v. Mohney,”° in which case it was decided that 
the lessee was entitled to the increase upon termination. At least 
the groundwork is laid for Wisconsin to adopt the same rule were the 
court faced with a lessor-lessee suit upon termination of their lease. 
Quite significantly, in the Verhagen case neither counsels’ brief argued 
custom or prior dealings of the parties. In the case of a lease without 
provision as to the crops, our court has held that title remains in the 
lessee until the division is made." Although the Verhagen case does 
not decide the issue involved in this note and we cannot be sure how 
Wisconsin would decide were the issue squarely before it, the rule 
has been applied in other jurisdictions.” 

Why have those courts reached this result? In Cama v. Mastrac- 
chio,* the court said: 

. . . it is not reasonable to impute to the lessee an implied agree- 

ment to spend his own time and care in rearing the natural 

increase of live stock, and in the meantime to consume his own 
crops in feeding them, for the benefit of the lessor at the termina- 
tion of the lease. 

Another reason given for the rule is that the tenant has unlimited 
rights during the continuance of the tenancy; the profits arising 
during the term belong to him as an incident of the ownership for a 
limited time of the animals from which the issue came.** While none 
of the opinions have done so, they probably would explain away the 
doctrine of accession by the same line of reasoning. That is, the owner 
of the term is considered to be the owner of the mother for the purpose 
of the doctrine of accession. 


The Need for a Change in the Rule 


It is submitted that the rule should be changed because the reasons 
are faulty and the result unfair to the lessor in the case of share 


2° (1870) Mich. N.P. 143. 

1 Rowlands v. Voechting, 115 Wis. 352, 91 N.W. 990 (1902). 

2 See note 5 supra. 

2397 Conn. 190, 116 Atl. 235 (1922). 

* 2 Am. Jur. 704. The editors, however, commit themselves only so far as to 
state the rights of the tenant for life or during widowhood. 
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leases. The theory of the share lease is that the lessor’s investment, 
taxes, insurance, and depreciation costs are offset by the tenant’s 
labor and contributions in other respects.% It is unreasonable, there- 
for, to impute an implied agreement to the lessor to furnish shelter, 
fencing, pasture, and his share of the feed to care for the young stock 
for the benefit of the lessee. In some states, the lessor is considered to 
be a tenant in common of the crops under the share lease,” but in 
Wisconsin the title to the crops is in the lessee until a division is 
made.”’ Nevertheless, the lessor has an interest in the crops raised 
whether sold or fed.2* Thus, it has been shown that the lessor has 
made as much of a contribution to the livelihood of the increase as 
the lessee in the case of a share lease. In view of these considerations, 
a more just rule would be to hold that the parties to the lease are 
tenants in common of the increase in the same proportion as they are 
as regards the other products of the farm, or that the landlord is to 
have his proportionate share upon division. 

The other reason commonly given for the rule as it is today is that 
the tenant has unlimited rights during his term.*® This obviously 
assumes the answer to the problem by calling the lessee’s rights 
“unlimited.’’ Further, it is equally well established that the tenant 
does not have unlimited rights as regards the leased livestock. The 
tenant must use care commensurate with his experience in handling 
livestock,®° and he may not sell leased livestock without the consent 
of the lessor." 

One Pennsylvania case, Schweitzer v. Williams,” reached the 
result suggested. It was there said: 


Generally the increase of stock goes to the tenant where there 
is a money rent, but if the lease is for a certain quantum of the 
product of the farm, the tenant is only entitled to his quantum 
of the progeny of the livestock during the tenancy. . . 


% Unitep Srates Dept. or AGRICULTURE, Misc. PusBiicaTion No. 627 at 6. 

* Tozzi v. Lincoln National Life Insurance Co., 103 F. 2d 46 (1939); Schmitt 
v. Cassilius, 31 Minn. 7, 16 N.W. 453 (1883); Leis v. Beckmark, 133 Nebr. 467, 
275 N.W. 679 (1937); Vaillancourt v. Gover, 112 Vt. 24, 20 A. 2d 122 (1941). 

27 Rowlands v. Voechting, 115 Wis. 352, 91 N.W. 990 (1902). 

*® McLain v. Willey, 25 Del. 186, 78 Atl. 493 (1910) (landlord may collect 
damages when lessee ails to use ordinary care in harvesting and storing crops) ; 
Safar v. Kasha, 113 Kan. 608, 215 Pac. 1006 (1923) (a tenant’s withholding of 
threshed grain ‘amounts to a conversion of landlord’s share); Howell v. Pugh, 
27 Kan. 702 (1882) (landlord has such an interest in the crop that, before divi- 
sion, he may sell it). 

29 Rowlands v. Voechting, 115 Wis. 352, 91 N.W. 990 (1902). 

3° Conklin v. Cooper, 12 N.Y. St. 632 (1887); Scott v. Lockwood, 102 App. 
Div. 223, 92 N.Y. eon. 401 (1905). 

1 Long v. Hammond, 168 Cal. 790, 145 Pac. 527 (1914). 
2 43 Pa. Super. 202 (1910). 
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The same result is reached by the terms of a suggested lease form 
printed by the Extension Service of the College of Agriculture of the 
University of Wisconsin. These clauses are in the alternative to 
provide for situations where the parties both provide part of the 
original herd or where the lessor provides the original herd. They 
read as follows:* 


Termination of the Lease. 

Upon termination of this lease the numbers of the respective 
livestock originally supplied by the respective signers of this 
agreement shall become the property of the respective parties. 
All livestock in excess of these numbers shall be divided_____% 
to the owner and. % to the tenant. (Then follow provisions 
for the mechanics of the division). 





Special Provisions Where the Owner Furnishes the Milking 
Herd. Use one of the following provisions. 

A. Owner is to receive the income from the sale of all cows. 
He is to pay the tenant dollars for his. % interest 
in each heifer that freshens into the herd, thus maintaining an 
undivided interest in the herd. All other cattle shall be the un- 
divided property of the parties; or 

B. The income from the sale of all cattle from the farm shall be 
divided on a : basis between owner and tenant. A 
herd of. cows supplied in the first instance by the owner 
shall be maintained from the heifers produced on the farm. All 
other cattle produced on the farm shall be the undivided property 
of the two parties; or 

C. The owner is to receive the total income from sale of all 
cows originally supplied by him. All cattle jointly owned or 
raised on the farm by the tenant shall be the undivided property 
of the two parties, and income from the sale of such animals 
shall be divided on a ° basis. 

















REPLACEMENT ANIMALS PURCHASED 


During the tenancy it is probable that some replacement animals 
will be purchased as well as raised from the offspring of the original 
herd. The problem of the ownership of these animals does not seem 
to have given much trouble; no cases on the point were discovered. 
Where the landlord buys the animal, it would seem that the property 
vests in him, and when the tenant buys the animal, he becomes the 
owner.** When both parties contribute to the price paid for the animal, 





*% McNauu, THe Farm Lease, UNIveRsITY oF WISCONSIN AGRICULTURAL 
EXTENSION CrrcuLaR 305 (1950) at 21, 23. 

* Wis. Strat. § 121.01(2) (1949). “‘A sale of goods is an agreement whereby the 
— transfers the property in goods to the buyer for a consideration called 

e price.” 
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they become tenants in common in the proportion of the consideration 
paid by each under another section of the Uniform Sales Act.* 
Accordingly, upon termination of the tenancy, either party could 
claim those animals purchased exclusively by him. Those jointly 
owned would necessarily be the subject of agreement as to their 
disposition or would have to be sold and the proceeds divided pro 
rata. 

That animals can be jointly owned is without dispute. In Strong 
v. Hoskin,® there was a written lease providing that either party 
could place animals upon the farm. They were to be sold when fit 
for the market and each party was to be paid the cost of the animals 
furnished by him plus interest with the excess realized upon the sale 
to be divided equally. The court held that the animals were the joint 
property of both. 

CoNCLUSION 


When a share lease is silent as to the ownership of the replacement 
animals and the lessor furnishes all or part of the original herd, the 
court has several possibilities in deciding who owns the natural 
increase. Local custom may be resorted to for the purpose of implying 
an agreement between the parties. In the absence of proof of a custom, 
resort may be had to the mode of doing business as between the 
parties to imply the missing term. Both methods have certain dis- 
advantages both from the viewpoint of results and from the view- 
point of the lawyer preparing a case. When neither custom nor mode 
of doing business between the parties can be established, the harsh 
common law rule as to the increase of the herd may be applied. This 
rule awards the increase to the tenant at the termination of the 
tenancy. It must be conceded that it is not clear that Wisconsin has 
such a rule, but such was the inference given in the Verhagen case. 
It is submitted that the rule should be changed to permit the parties 
to share in the increase in the same way they share the other crops 
under the share lease. The problem of the ownership of animals 
purchased to fill out the herd has not caused much trouble. The Uni- 
form Sales Act*’ seems to adequately provide for the situation so that 
either party takes those animals which he paid for and the remainder 
of the purchased animals are jointly owned in proportion to the 
price paid by each. 

% Wis. Star. § 121.06 (1) (1949). “There may be a contract to sell or a sale of 
undivided share of goods. If the parties intend to effect a present sale, the buyer, 


by force of the agreement, becomes an owner in common with the owner or 
owners of the remaining shares.” 


% 85 Wis. 497, 55 N.W. 852 (1893). 
37 Wis. Stat. c. 121 (1949). 
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The most desirable solution to the whole problem is to encourage 
the use of comprehensive written leases that are easy to understand 
and provide for all contingencies. By getting their intentions in a 
preservable form there is less likely to be a disagreement, but if there 
is, the court has something to work with to settle the dispute. How- 
ever, the making of oral leases is so common a practice that even a 
statute making oral leases for more than a year void has not dis- 
couraged it to a great extent. In view of this practice, it is suggested 
that the rule giving the increase of stock to the tenant should be 
changed in the case of share leases where the owner furnishes part or 
all of the herd to the extent that lessor and lessee share the increase 
proportionally. 

Nem Hosss 





THE CONSTITUTIONAL RIGHT OF WISCONSIN TO DO ITS 
OWN PRINTING. The issue whether the state of Wisconsin can 
do its own printing under the Wisconsin constitution’ has never been 
decided. The only occasion upon which this question has come before 
the Wisconsin Supreme Court was in Democrat Printing Co. v. Zim- 
merman, Secretary of State;? however, the case was disposed of on 
other grounds. 

In this case the plaintiff printing company sought to enjoin the 
Secretary of State from approving salary vouchers for two printers 
who were employed by the University of Wisconsin* and from ap- 
proving vouchers for certain printing supplies on the ground that the 
constitution does not permit the state to do any printing itself but 
requires that such printing be let by contract to the lowest bidder. 
The plaintiff also asked for a declaratory judgment interpreting the 
constitutional provision in his favor. 

The defendant raised certain procedural and substantive issues.‘ 
1 Wis. Const. Art. IV, § 25 reads: 
The legislature shall provide by law that all stationery required for the use 
of the state, and all printing authorized and required by them to be done 
for their use, or for the state, shall be let by contract to the lowest bidder, 
but the legislature may establish a maximum price; no member of the 
legislature or other state officer shall be interested, either directly or in- 
directly, in any such contract. [Italics added.] 

2245 Wis. 406, 14 N.W.2d 428 (1944). 

3 Wis. Stat. § 35.33 (1949) provides in part: 

. . . The director of purchases shall order the state printer to do all book, 

catalogue, bulletin and other printing . . . which is required for the use of 

[the state] university, including all of its departments and officers. .. . 

‘The defendant stated that an action to enjoin state officers can only be 
brought by the attorney general, or on his refusal to act on request, by an in- 
dividual who is threatened with substantial loss, and that the plaintiff did not 


request the attorney general to act. Furthermore, the state contended that a 
taxpayer’s action did not lie here since the state was spending less by doing its 
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He maintained also that the state had a right to do printing, dis- 
tinguishing between printing done for the state and printing done by 
the state, asserting that the constitution did not forbid the latter. 

The Supreme Court, however, found for the plaintiff* and enjoined 
the Secretary of State from approving vouchers for the supplies and 
the printers. But as regards article IV, section 25, the Court said that 
whether or not the constitutional provision allowed the state to do 
its own printing, the clause was not self-executing, and in the absence 
of an enabling statute, the printing was illegal. The legislature would 
have to provide for this before the proposition could be answered. 
Said the Court: 

The constitutional question is therefore not before us and cannot 

properly be discussed by us, much less decided . . . until it is 

brought directly in issue by the facts involved in the instant 
case.® 

This note has a twofold purpose: 

1. To inquire whether the constitution does or does not forbid the 
state to do its own printing and thus whether the legislature can pass 
a valid act providing for this. 

2. To see whether, if printing done by the state is found to be 
unconstitutional, the use of multigraph, multicolor, and mimeo- 
graph’ machines by the various departments of the state is unlawful 
on the basis that such use might constitute the process of “printing.” 

The first proposition presents a problem in constitutional construc- 
tion® for which there are two methods of interpretation. Each method 
will be discussed in turn and each leads to the conclusion that printing 
done by the state for itself is constitutional. 


The Liberal Approach to Constitutional Interpretation 


The first method to be considered here is that of applying a liberal 
construction to the words of the constitutional clause. In this gener- 





own printing; therefore, there could be no loss. Also, it maintained the federal 
government had granted the university funds for research and institutional 
purposes, which money was being used in part to pay the printers and to pur- 
chase supplies. 

5 The Court held that nothing prevented it from taking jurisdiction over the 
case if it so desired; that ‘‘whether the cost would be greater were the printin 
to be let by contract is immaterial’ if the payments were illegal; and that fede 
money once paid into the general funds of the state must meet the statutory 
requirements. 

6 245 Wis. 406, 411, 14 N.W.2d 428, 430 (1944). 

7 Wis. Strat. § 35.34 (1949) allows their use. 

8 The same rules apply for both statutory and constitutional construction. 
Badger v. Hoidale, 88 F.2d 208 (1937); State ex rel. Williams v. Samuelson, 131 
Wis. 499 (1907); State ex rel. Bond v. French, 2 Pinn. 181 (Wis. 1849). 

Some of the principles set forth in the text and cases cited in the notes, infra, 
deal with statutory construction. 
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ous approach to the meaning of the phrases, the courts will go beyond 
the confines of the language and seek the intent of the framers when 
the words employed are not absolutely clear in meaning and when it 
can be argued that the provision is ambiguous.* As was said by the 
Wisconsin Supreme Court in State ex rel. Owen, Attorney General v. 
Donald, Secretary of State: 

Commonly the debates in constitutional conventions have been 

referred to for the purpose of discovering the full meaning in- 

tended to be embodied therein . . . . Courts . . . must in deter- 
mining the meaning of an ambiguous provision of law look to the 
conditions with which the lawmakers sought to deal and the 
mischiefs they sought to prevent .. . . [The] rule is specially 
adaptable to the task of determining the meaning of the term 
under consideration as the framers of the constitution under- 
stood it. We must look to the history of the subject as they had 

it before them and all the circumstances characterizing their 

action, particularly as appears upon the journal of the conven- 

tion. In short, we must strive by all means within our jurisdiction 

-to put ourselves in the place the constitution makers occupied ,— 

look at the situation they had in view through the same vista they 

observed it, and then read out of the term the meaning they 
sought to embody in it.’ 

It can be argued that article IV, section 25 is ambiguous and that 
the authorizations and limitations are not set forth clearly. The 
Democrat Printing Co. case would seem to prove this proposition. 
Therefore, a brief history of the period preceding and during the 
time when the constitutional conventions of 1846 and 1848 were 
held is in order here. 

In the early 1800’s there were very few printing shops as known 
today. Any printing needed was usually performed by the local 
newspaper as a side-line."' Nor were the latter the independent and 
powerful papers of the present. On the contrary, practically every 
newspaper was the organ of some political personage or party. The 
papers derived little income from circulation and advertising but 
depended upon the subsidization of whomever they supported. In 
return for this political patronage it was the common custom of the 
persons and party in power to give government printing contracts 
to their favorite newspaper at very lucrative rates.” 


* State ex rel Zimmerman v. Dammann, Secretary of State, 201 Wis. 84, 228 
N.W. 593 (1930); Church of the Holy Trinity v. United States, 143 U.S. 457 
(1892) ; Heydenfeldt v. Daney Gold and Silver Mining Co., 93 U.S. 634 (1876). 

10 160 Wis. 21, 81, 151 N.W. 331, 350 (1915). 

1 22 ENCYCLOPEDIA AMERICANS 598 (1949). 

12 Mott, AMERICAN JOURNALISM 253-266 (rev. ed. 1950); Biever, Main 
CurRRENTS IN THE History Or AMERICAN JOURNALISM 130-154 (1st ed. 1927); 
Hopson, JouRnNALIsM In Toe Untrep States 141-397 (1st ed. 1873). 
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Although about the time that the conventions were called the 
newspapers were gaining their independence, the founding fathers 
were fearful that the same corruption might taint the government 
they wanted to give to Wisconsin. Hence, the constitutional provision 
calling for public bidding. 

The clause adopted in the first convention read as follows: 


The legislature shall contract for the printing of all laws and 
legislative journals to the lowest and the best bidder, upon 
reasonable notice being given thereof, and as far as practical all 
other printing shall be contracted for in the same manner.” 


It will be observed that the last phrase would allow the state to do 
its own printing when the exigencies require it; that is, whenever the 
government department could fulfill its needs at less cost. Consider 
further the proposed amendment to the clause which was voted down, 
“provided further the legislature may deem it expedient so to do.’’™ 
No one wished to allow the possibility that the party in power might 
consider public bidding unfeasible and award the printing to its 
partisan press. Despite the fact that the second convention adopted 
the present wording of the clause, the changes in the constitution 
were only “verbal and in arrangement.’ Furthermore, the same 
intention is certainly manifested by those at the latter convention 
or else why the last phrase in the present clause: “. . . no member of 
the legislature or other state officer shall be interested either directly 
or indirectly, in any such contract’? That the only purpose of the 
constitutional architects was to see that the state government should 
be able to get its printing done as cheaply as possible is propounded 
time and again in the convention.’* This premise is sustained in the 
senate journal of the first legislative session. The Secretary of State 
had been requested to tell the senate the names of those who had 
submitted bids for the printing and why he had accepted the bid of a 
certain party. The Secretary reported: 

The object and intent of both the constitutional provisions and 

the statute enacted in conformity herewith, seem to be simple 

and plain, that of securing the public printing to be performed, 

and to be performed at the cheapest rate... . [The Secretary], 

18 From the convention journal as reported in Quairz, THE ConvENTION OF 
1846 698-699 (1st ed. 1919). 

4 Thid. 

4% As reported in Quairgz, THE ATTAINMENT OF STATEHOOD vii (Ist ed. 1928), 
quoting Paxton. Quatre, id. at vi, points out that all but six members of the 
second convention were different from those of the first. It is only natural that 


although the intent of the framers would probably be the same as those at the 
first convention the words would take a different form. 


% QuaIrE, op. cit supra note 15, at 198-199, 201-204, 210-211, 853-855. 
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to satisfy himself that his views were correct . . . , consulted with 
the judiciary committee of both branches of the legislature, who 
approved of the views... .”” 


Two years after the constitution was adopted, the Wisconsin Su- 
preme Court decided the case of Sholes v. The State.'* A statute setting 
a maximum rate authorized the governor to act for the state in con- 
tracting for certain printing. The governor had contracted for printing 
from the plaintiff without specifying the rate but had later entered 
the rate in official records at less than the maximum specified in the 
statute. When the plaintiff was paid he realized that the rate paid 
him was less than the maximum authorized and he brought suit to 
get more money for his printing, which was admittedly worth more 
than had been paid for it. 

Among its defenses, the state argued that the contract was invalid 
in the first instance because there had been no public bidding which, 
the state claimed, was required by the constitution. The Court 
rejected this premise and stated its interpretation of the constitu- 
tional clause: 

This provision . . . intended . . . to remove from the officers of 

the government the opportunity or incentive to traffic in official 

power, and to confine their action within the simple sphere of 
legitimate official duty.'® 


As long as there had been no unfair dealing in fact, the Court was 
not disposed to upset the contract.?° This opinion of the highest court 
of the state less than two years after the constitutional clause was 
adopted demonstrates that to the Court it was immaterial who did 
the printing or how the right was acquired, just as long as the state 
got its printing done cheaply." Logic would indicate that the state 





17 Wis. Sen. J. 129, 130 (1848). 
18 2 Pinn. 499 (Wis. 1850). 

19 Td at 511. 

" bid. The Court said: 

A, peeps. would have been well if the revised statutes could have been 
publis hed under the advantages of the competition provided by the con- 
stitution for the ordinary printing of the state, for political morals would 
not have received the shock, nor the state have suffered the reproach which 
has been more than probably, unjustly, the result of the law under which they 
were published. The charge of fraudulent legislation in the inception of the 
law, which has been assigned by the attorney-general as a reason for the 
executive action, can have no weight as an argument with this court. It 
might, if substantiated, have been a legitimate consideration for the ex- 
ecutive or the legislative branch of the government, in the exercise of the 
discretion given by the contract itself to the former, and in the measure of 
compensation accorded by the latter; but here it is entirely out of place. 


21 The Court found for the defendant, holding that the governor was the agent 
of both the plaintiff and the state and that both were bound by the contract. 
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itself should have the right to do its own printing when this presum- 
ably can be done for less cost than by paying an outside printer.” 

The framers of the constitution were wrestling with the complex 
problem of drawing up a legal structure upon which the government 
could base its operations. The evidence would seem to indicate that 
they were satisfied that the corruption that usually attended public 
printing would be prevented. The problem of providing for state 
printing presses when progress had made such a step feasible does not 
seem to have occurred to them. It is most doubtful that the men at the 
second convention, if this question had been presented to them, would 
have thought that their words laid down an absolute prohibition 
against printing done by the state when the time should arrive to 
incorporate this feature into a going administration. 

The courts have agreed with these premises in the few cases where 
they have been called upon to face the issue. In State Journal Co. v. 
Commonwealth,” the plaintiff sought an injunction and declaratory 
judgment against the state of Kentucky forbidding the latter from 
using multilith and multigraph machines in various departments. 
The plaintiff claimed that all state printing under the constitution™ 
and the statute* had to be let to the lowest bidder and that he had 
been given the contract in pursuance of these provisions. The court 
rejected this view and found for the state. It said the reason for the 





2 It is not within the purview oi this note to analyze the comparative costs of 
state printing versus private printing. Nevertheless, this writer feels that there 
are few who would seriously contend that the state couldn’t operate its own 
presses more oy than paying the high —— rate charged today. The 
cost would certainly sky-rocket if the use of multigraph, multicolor, and mimeo- 
graph machines were denied the state. This aspect of the problem will be dis- 
cussed later in the text. 

33 289 Ky. 808, 160 S.W.2d 145 (1942). 


*% Ky. Const. § 247 reads: 

The printing and binding of the laws, journals, department reports, and 

all other public printing and binding, shall be performed under contract, 

to be given to the lowest responsible bidder, below such maximum and under 
such regulations as may be prescribed by law. No member of the General 

Assembly, or officer of the Commonwealth, shall be in any ve | interested 

in any such contract; and all such contracts shall be subject to the approval 

of the Governor. 

It will readily be seen that the intentions of the framers of the Kentucky 
constitution were the same as those who drafted the constitution of Wisconsin. 
However, the phrasing of the former is stronger than that of the latter (see note 
1 supra) in seeming to call for public bidding for all state printing. Nevertheless 
the Kentucky court found otherwise (see text). 

% Carro.w’s Ky. Stat. Ann. § 3954 (1930): 

The furnishing of all printing papers, stationery and supplies for the use of 

the state, and the printing a binding of the journals and reports, and the 

manufacture and furnishing of all blank books, which are to be paid for out 
of the state treasury, and all other printing and binding made necessary by 
law, shall be let by contract to the lowest and best bidder, in the manner 

hereinafter provided. . . . 
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constitutional clause was to get the state’s printing done as cheaply 
as possible; therefore, the state could do its own printing if this 
accomplished the purpose of saving money. “‘Granted that the lan- 
guage employed [by the constitutional clause] is susceptible to the 
construction placed upon it by the [plaintiff], are we to ignore the 
principle that a constitutional provision is to be interpreted so as 
to carry out the general purposes of the government and not to defeat 
them?’’ 

In Franklin De Kleine Co. v. Board of State Auditors," Chief Justice 
Butzel, joined by three other members of the court in his opposing 
opinion, analyzed the reasons behind the clause in the Michigan 
constitution.”* He stated that the purpose was to prevent favoritism 
in dealings regarding state contracts and to “secure . . . goods and 
services at the lowest possible cost to the public.’’ The clause was 
not to put the state in a “strait jacket’’ so that it could never do 
any printing itself. 

_ This view that the reason for the constitutional provisions is to 
safeguard the rights of the state and get printing done as cheaply 
as possible has been followed in other states.”* 

A brief summation of the argument for liberal interpretation of the 
constitutional clause indicates the following: The framers of the 
Wisconsin constitution did not want venal motives to be involved 
in the letting of state printing contracts. Therefore they provided 
that the contracts were to be given to the lowest bidder. They did 
not intend to cast any interdiction on the state’s doing its own print- 
ing. This same purpose is manifested by the clauses in other state con- 
stitutions, and so the courts have held when they have had to answer 
this question. 

% State Journal Co. v. Commonwealth, 289 Ky. 808, 813, 160 S.W.2d 145, 

148 (1942). 

37 289 Mich. 658, 287 N.W. 325 (1939). 

28 Micu. Const. Art. 5, § 25, provides: 

Fuel, stationery, blanks, printing and binding for the use of the state shall 

be furnished under contract or contracts with the lowest bidder or bidders 

who shall give adequate and satisfactory security for the performance 
thereof. The legislature shall prescribe by law the manner in which the 

state printing shall be executed and the accounts rendered therefor. . . . 

29 Detroit Free Press Co. v. Board of State Auditors, 47 Mich. 135, 10 N.W. 
171 (1881), involved no constitutional issue but is useful in showing once again 
the history behind the state provisions. One current of thought ran throughout 
the court’s opinion: The constitutional clause is to insure the state’s getting its 


printing done cheaply. “State interest is the chief consideration in all these 
transactions.” 

In Arkansas Democrat Co. v. Press Printing Co., 57 Ark. 322, 21 S.W. 586 
(1893), the plaintiff sought to enjoin the state and the defendant from carrying 
out a contract for state printing because the latter had not given any bond as 
required by law. The court found for the defendant, pointing out that the “law 
prescribing how [contracts] shall be let [is] for the protection of the public inter- 
ests, and not the interests of individuals as such.” 
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The Strict Approach to Constitutional Interpretation 


The second method to be considered in this note is that of applying 
a strict construction to the words of the constitutional provision: 
clauses are to be read literally and are interpreted in a narrow sense. 
For example, courts have said that when the words are plain in 
meaning and lead to no absurd conclusion, then the clause will be 
enforced as it reads.*° They have held that if the language is unam- 
biguous no room is left for practical construction®™ and it will be 
presumed that the authors had only the intent expressed.” 

Looking at article IV, section 25, from this point of view, one can 
maintain that the language is clear and unambiguous. The only 
situation set forth is printing that is to be done for the state or the 
legislature. In this circumstance the printing must be let by contract 
to the lowest bidder. No words expressly or even implicitly prohibit 
printing that is done by the state. Even if the architects desired to 
so shackle the state (which was not their intent, as shown above), 
they did not disclose their purpose but instead manifested only one 
limitation as regards printing: when it was given to a private printer 
there had to be public bidding for the contract. The words are to be 
read literally and “for’’ should not be construed as excluding ‘‘by.”’ 

Strict construction has also been used when the lawmakers’ purpose 
could be better served in this way. As was said in Howard v. Mansfield: 


While the court will not do violence to the terms of a law in order 
to give effect to the supposed legislative intent, yet where that 
intent can be better secured by a more strict and literal construc- 
tion of the statute than might otherwise be required, such con- 
struction will be adopted.* 


As was shown, the sole intent of the framers was to get the printing 
done as cheaply as possible. In this day of rising costs and higher 
taxes, with the state government hard pressed for funds, a strict 
construction in accordance with Howard v. Mansfield might well be 
followed. This would permit the state to do its own printing and 
consequently save considerable money.® 

No decision was found which was based on a literal interpretation 
of such a constitutional clause. The closest analogy is the Franklin 
De Kleine Co. case. The court, although mentioning the constitutional 

80 City of Ashland v. Maciejewski, 140 Wis. 642, 123 N.W. 130 (1909). 

31 State ex rel Hazelton v. Turner, 168 Wis. 170, 169 N.W. 304 (1918). 

2 Miller v. Chicago & Northwestern Railway Co., 133 Wis. 183, 113 N.W. 
384 (1907). 

% See note 1 supra. 

4 30 Wis. 75 (1872). The quotation is from the headnotes which are approved 
by the Wisconsin Supreme Court. See note 8 supra. 

% See note 22 supra. 
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provision,” rested its decision on a strict construction of the enabling 
statute*®” and on the contract which the plaintiff had with the state. 
The court held that multilithographic machines were printing presses 
and enjoined the state from doing its own printing. The court was 
split four to four, thus sustaining the lower court’s decision. A close 
perusal of the statute shows that it goes much further than is neces- 
sary to carry out the purpose of the constitutional clause. Read 
literally, the statute does seem to forbid the state of Michigan from 
doing any of its own printing. In contrast, the Wisconsin constitu- 
tional clause does not call for such a result. 


Legality of State Use of Multigraph, Multicolor and Mimeograph 
Machines 


If the state is prohibited by the constitution from doing any print- 
ing, then the use of multigraph, multicolor, and mimeograph** 
machines by the various departments of the state might be illegal 
since such use might constitute the process of “printing”’ as set forth 
by the constitutional clause. 

The very first question that might be raised is whether these 
machines could come within the constitution when there were none at 
the time the printing clause was drawn up in 1848. However, the 
courts have reiterated over and over that constitutions will be inter- 
preted to include items of novelty as they are discovered, invented, 
or come into existence.*® In B. F. Sturtevant v. Industrial Commission 





% See note 28 supra. 
37 Micu. Comp. Laws § 19.162 (1948) reads: 
It shall hereafter be the duty of the chief or head of each state department, 
or his deputy, or any — authorized by him, to submit to the board 
of state auditors any and all requisitions for stationery and paper and the 
printing and binding thereof, whether for the current use of said department 
or for the printing and binding of such reports as may be required by law to 
be issued, and requisitions for all printing and binding for such departments, 
and said board shall thereupon furnish to the state printer or binder with 
whom the state may at such time have a contract, the necessary orders for 
doing such work. ... 

38 Wis. Star. § 35.34 (1949) provides: 

Job printing includes . . . and such other printing . . . as may be permitted 

or required by law and necessary for the use of . . . where it does not inter- 

fere with the multigraph, multicolor, and mimeograph operation in the di- 

rector of purchases’ offices and the university of Wisconsin. . . . The director 

of purchases shall order all such printing... to be done by the state printer.... 

Wis. Laws 1917, c. 204 provided for multigraph and mimeograph machines. 

Wis. Laws 1927, c. 525 provided for multicolor machines. 

%® Gaiser v. Buck, 203 Ind. 9, 179 N.E. 1 (1931); United States v. Browder, 
113 F.2d 97 (2nd Cir. 1940); 11 Am. Jur. 660 (1937); 16 C.J.S. 49 (1939); United 
a v. Classic, 313 U.S. 299 (1941). The United States Supreme Court said, 
id at 315: 

We may assume that the framers of the Constitution . . . did not . . . [con- 

template] the application of the commerce clause to interstate telephone, 

telegraph and wireless communications, which are concededly within it. 
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of Wisconsin, the Court followed this precept.‘ 

It is perhaps a little difficult to think of these comparatively simple 
machines as doing “‘printing’’ when they are compared to the com- 
plex presses of today. But it is necessary to determine what printing 
meant to the constitutional framers. Furthermore, these machines 
are held to be printing presses, as will be shown later. Thirteen years 
after the framing of the Wisconsin constitution, a court defined 


printing as follows:” 


Writing is a method of originally developing the composition, 
and of adding copies made singly, letter by letter. Printing is a 
process of multiplying the copies, by sheets. Thus the difference 
is that between multiplication and addition. Human means of 
increasing the number of copies by writing are extremely limited. 
By printing, they may, on the contrary . . . be multiplied in- 
definitely.* 


Since these machines are of comparatively recent origin there are 
not many cases dealing with them. Only one case, involving mimeo- 
graphing, was found which holds that their use does not constitute 
printing.“* Moreover, the court reached this result on the basis of 
the legislative intent alone; it implied that for ordinary purposes 
mimeographing was printing.“ 

Other courts have said that mimeographing and multigraphing 
are printing. 

In the Franklin De Kleine Co. case, although the deciding opinion 
mentioned multiliths only, Chief Justice Butzel said in his opposing 


opinion : 


4° 186 Wis. 10, 19, 202 N.W. 324, 327 (1925). Said the court: 

The language of a constitution is not to be limited to the precise things con- 

sidered therein, but it embraces other things as they come into being, of the 

same general nature or class. 

41 Keene v. Wheatley, 14 Fed. Cas. No. 7,644 at 192 (C.C.E.D.Pa. 1861). 

“ Forbes Lithograph Manufacturing Co. v. Worthington, 25 Fed. 899, 900 
(C.C.D. Mass. 1886): 

The word “print” has a wide range of signification; but its ordinary mean- 

ing is to impress letters, figures, and characters, by types and ink of various 

forms and colors, upon paper of various kinds, or some such yielding surface. 

* Wiggins v. Kerby, 44 Ariz. 418, 38 P.2d 315 (1934). The court dealt with 
the question of whether mimeographed copies of the session laws constituted 
“printing” as defined in the Arizona statute. It held that the legislature had in 
mind regular books when it provided for printing of the session laws. 

“ Id. at 426; 38 P.2d at 319. The court said: 

Whether the typewritten, mimeographed copies of the laws in question, 

which respondent caused to be made and distributed, constitutes a printin 

within any sense of that term it is unnecessary to determine, for even though 
it does, [italics added] it is perfectly plain that it was not a printing within 

the meaning of the Legislature. . . . 

* Macmillan Co. v. Kirig, 223 Fed. 862, 867 (D. Mass. 1914). This case dealt 
with the Copyright Act of 1909 which gives the owner of a copyright the exclusive 
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I do not agree with the opinion granting mandamus in so far as 
it prevents respondent from doing printing [italics added] by 
mimeograph, multilith, multigraph duplicator or other instru- 
ment .... 

The dictionary defines the multigraph thusly: ‘“Multigraph—a 
trade-mark for a small printing press, [italics added] used primarily 
for printing form letters, circulars, and the like; hence . . . , the press 
bearing this trade-mark.’’ 

Probably one of the most decisive reasons for calling a multigraph 
a printing press is that the professional printers themselves think of 
the machine as such. An author in one of the leading printer’s jour- 
nals was attempting to show the professional printer how to combat 
the inroads the new type of press was making into his business. He 
evidently could find no way of describing the machine except in 
terms of a printing press: 


Although it was manufactured originally for process letter 
work, the manufacturers early saw the possibility of further 
developing the multigraph into a small and compact printing 
machine. . 

The user of the multigraph who desires to do commercial print- 
ing has his choice of several forms of body type... . 

Good advertising . . . will prevent [businessmen from] going 
into the private printing business with the multigraphs or any 
similar machine.*’ 

There would then seem to be little doubt that the multigraph is 
a printing press. Hence the multicolor also is a press, since it is a type 
of multigraph.‘* Nor does the scarcity of cited authority regarding 
the mimeograph make it any less a printing press. One needs only 
to state the logical reasoning given above that “printing is a process 
of multiplying the copies.’’ The plaintiff in Democrat Printing Co. 
impliedly admitted that these machines were printing presses.** 

The very language of the Wisconsin statute®® also seems to show 





right to “print, reprint, publish, copy and vend the copyright work.” The court 
heldithat printing included mimeographing for the purposes of the act. ; 
:. The court in the State Journal Co. case said that multigraphing was printing. 

“,WerssTer’s New INTERNATIONAL Dictionary (G. & C. Merriam Co. 1946). 

47 Coleman, What Can Be Done To Combat Multigraph Competition?, Inland 
Printer, Feb., 1931, p. 49. 

48 Brief of Respondent, p. 42, Democrat Printing Co. v. Zimmerman, 245 
Wis. 406, 14 N.W.2d 428 (1944). 

Id. at 35. “The legislature has seen fit, in interpreting the Constitution to 
exclude mimeographs, TT and multicolor from the embrace of ‘print- 
ing’ as it appears in Article IV, Section 25 of the Wisconsin Constitution. Whether 
the legislature exceeded the constitutional limitation in making this exception is 
not an issue before this court as this case deals strictly with two printing presses.” 


5° See note 38 supra. 
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that these machines do printing. The director of purchases is author- 
ized to give the job-printing to be done for the state to the state 
printer, with one exception: the job-printing the state does itself 
with multigraphs, multicolors, and mimeographs. The statute does 
not say that these do not do printing. It directs the state printer to do 
all the job-printing that ‘does not interfere with the multigraph, 
multicolor, and mimeograph’”’ printing in the several departments 
of the state. 


Conclusion 


Therefore, unless the state has the right to do its own printing, 
it may be said that the use of multigraph, multicolor and mimeograph 
machines by the state is unlawful. However, it would seem that the 
state has such right. Two methods of construing the constitutional 
clause lead to this conclusion and are well supported by precedents 
in other states. 

It is submitted that the legislature has the authority to provide 
for printing to be done by the state. 

Mitton ORMAN 





JOINDER OF INSURANCE COMPANY AS DEFENDANT 
WHERE AUTOMOBILE LIABILITY INSURANCE CONTRACT 
ENTERED INTO IN ANOTHER STATE. Section 260.11 (1) of 
the Wisconsin Statutes provides: 


... In any action for damages caused by the negligent operation, 
management or control of a motor vehicle, any insurer of motor 
vehicles, which has an interest in the outcome of such controversy 
adverse to the plaintiff or any of the parties to such controversy, 
or which by its policy of insurance assumes or reserves the right 
to control the prosecution, defense or settlement of the claim 
or action of the plaintiff or any of the parties to such claim or 
action, or which by its policy agrees to prosecute or defend the 
action brought by the plaintiff or any of the parties to such 
action, or agrees to engage counsel to prosecute or defend 
said action, or agrees to pay the costs of such litigation, is by this 
section made a proper party defendant in any action brought 
by plaintiff on account of any claim against the insured. 


This statute has been in effect in Wisconsin since 1931, and many 
problems have arisen in the interpretation of it. One of these was 
recently considered by the Wisconsin Supreme Court in the case of 
Ritterbusch v. Sexmith, which presented the issue of the applicability 
of the statute to insurance policies issued outside Wisconsin. Specifi- 


1256 Wis. 507, 41 N.W.2d 611 (1950). 
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cally, the question is: Does Section 260.11 (1) of the Wisconsin Statutes 
control the usual no-action clause in a policy of insurance, issued in 
another state, in an action brought to recover damages for negligent 
operation of such vehicle in Wisconsin? 


Conflict of Laws Rules 


The question is primarily a problem in conflict of laws and conse- 
quently it seems useful to consider the basic concepts of this body 
of law. 

The courts and other authorities in this field differentiate between 
the validity and obligation of the contract on one hand and matters 
of performance on the other. ‘‘As a general rule, a contract of insur- 
ance is governed as to its nature, validity, and construction, by the 
law of the place where it was made, unless the parties appear to have 
intended the law of a different place to govern.’”? 

“Matters relating to performance are generally held to be gov- 
erned by the law of the place of performance.’* The American Law 
Institute agrees with the preceding authority and has adopted the 
rule that the law of ‘the place of contracting’’ determines the validity 
and effect of a contract, except as to matters of performance.‘ The 
Restatement describes the place of performance as: “... the state 
where, either by specific provision or by interpretation of the lan- 
guage of the promise, the promise is to be performed.’ However, 
the Restatement has inserted a very important exception to the above 
rule, an exception which the Wisconsin Supreme Court in the Ritter- 
busch case® has relied on: ‘‘While the law of the place of performance 
is applicable to determine the manner and sufficiency and conditions 
under which performance is to be made, it is not applicable to the 
point where the substantial obligation of the parties is materially 
altered.’”” 


Historical Background 


In a case decided in Wisconsin before the passage of Wisconsin 
Statute 260.11 (1) it was held in McKnelly v. Brotherhood of American 
Yeomen® that an insurance contract made outside the state of Wis- 
consin is not affected by Wisconsin law so far as contract rights are con- 
cerned. If the court was referring to the nature, validity, and con- 


244 C.J.S. 504. 
715 C.J.S. 886. 
* RESTATEMENT, ConFLIcT oF Laws § 332 (1934). 

5 Id. § 355. 

6 256 Wis. 507, 514, 41 N.W.2d 611, 615 (1950). 

7 RESTATEMENT, ConF.iict oF Laws § 358, comment b (1934). 
* 160 Wis. 514, 152 N.W. 169 (1915). 
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struction of the insurance contract as contrasted with matters relat- 
ing to performance of the same, which it apparently was, its decision 
seems to be in compliance with the general view on this matter. Thus 
it appears that even before the passage of the statute in question 
Wisconsin had begun to construe insurance contracts according to 
the state where written. An early case, Georgeson v. Nielsen,® decided 
that an insurance company is a proper party defendant in an action 
brought on account of any claim against an automobile liability 
insured, provided the policy was issued after June 30, 1931, when 
the statute in question was passed.'° The law is clear, therefore, that 
regarding a policy issued in Wisconsin, the insurer can be joined, 
despite the fact that a no-action clause appears in the policy." 

An important case interpreting this statute is Oertel v. Fidelity 
and Casualty Co.* In this case a New York insurance firm issued a 
policy to a Wisconsin resident in Wisconsin. After the policy was 
issued the defendant moved to Pennsylvania. The accident occurred 
in Indiana, where the insurance company could not be joined as a 
defendant against its objection. The Wisconsin Supreme Court held 
that the insurer could be made a party defendant and said: ‘“Whether 
under the law of Indiana, the insurer can or cannot, as a matter of 
procedure, be joined, against its objection, as a defendant in such 
an action is immaterial.’ Again, it should be noted that the policy 
was issued in Wisconsin and since the “place of contracting’ was 
Wisconsin under the general rules laid down by the authorities Wis- 
consin law will govern. Obviously, if it be found that joining the 
insurer as a party defendant is a matter of performance a problem 
arises, but apparently the Wisconsin Court considered this under the 
heading of “validity and effect of a contract.” 

In another case in which the Wisconsin Court held that the 
insurer could be joined despite the fact that the policy was issued 
in another state, Massachusetts, and contained a no-action clause, 
the court explained its decision on the basis that since there were 
specific provisions in the policy (that in case of any conflict with the 
statutory law of any state or province the conflicting provisions of 
the policies shall be inoperative and the statutory law of the state 
or province, as the case may be, shall govern) these provisions shall 

#214 Wis. 191, 252 N.W. 576 (1934). 

10 Wis. Start. § 260.11, as amended by Wis. Laws 1931, c. 375. 

1 Oertel v. Williams, 214 Wis. 68, 251 N.W. 465 (1934); Lang v. Baumann, 
213 Wis. 258, 251 N.W. 461 (1933). For a fuller discussion of the effect of this 
statute on insurance policies made in Wisconsin, see 12 Wis. L. Rev. 531, and 22 
Marg. L. Rev. 75. 


12 214 Wis. 68, 251 N.W. 465 (1934). 
38 214 Wis. 68, 71, 251 N.W. 465, 466 (1934). 
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govern and consequently the no-action clause is of no effect.'* These 
stipulations between the parties that the contract shall be governed 
by the laws of a particular state are rather common and are ordinarily 
recognized by the courts."* In the above case the contract was issued 
in another state and apparently the Wisconsin Supreme Court again 
considered the problem of joining an insurer as a party defendant 
as “validity and effect of a contract’’ which is determined by “the 
place of contracting’’ for the court in holding that the insurer could 
be joined despite the no-action clause expressly relied on the stipula- 
tions between the parties appearing in the insurance contract. 

In a case which followed shortly thereafter, Byerly v. Thorpe,'* 
the problem concerned a policy written and issued in Illinois to an 
Illinois resident, on a car kept, licensed, and usually operated therein. 
Defendant driver was involved in an accident in Wisconsin; it was 
held to be unconstitutional to apply 260.11 (1) to a contractual right 
when it exists under a no-action clause in a policy written in Illinois, 
where such a no-action clause is valid and effective. Here again the 
Wisconsin Court seems to follow the weight of authority, namely, 
laws regulating insurance contracts have no extraterritorial force, 
and ordinarily do not govern contracts made in another state.'” In 
another similar case involving a policy with a no-action clause issued 
to a non-resident, in this instance issued in Iowa to defendant co- 
partners whose place of business was at Dubuque, Iowa, and where 
such a no-action clause was valid, the Wisconsin Supreme Court held 
that the no-action clause should be upheld.'® 


Ritterbusch Case 


The facts of this case differ from those of any previous case in 
that an insurance policy was issued in Massachusetts covering an 
automobile licensed, kept and owned by a Wisconsin resident. The 
plaintiffs in this case attempted to join the insurance company as a 
party defendant under 260.11 (1) despite the no-action clause in the 
policy, which clause was valid in Massachusetts. The Wisconsin 
Supreme Court in upholding the no-action clause differentiates it 
from previous decisions of that court. 


If a policy containing a no-action clause is written in Wisconsin 
of course the condition repugnant to our statute is void . . . but to 
say that the same thing automatically applies when the contract 


4 Sheehan v. Lewis, 218 Wis. 588, 260 N.W. 633 (1935). 

% 44 C.J.S. 516. 

16 221 Wis. 28, 265 N.W. 76 (1936). 

17 44 C.J.S. 504. 

18 Kilcoyne v. Trausch, 222 Wis. 528, 269 N.W. 276 (1936). 
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is entered into elsewhere gives Wisconsin statutes an extraterri- 
toriality which we consider cannot be sustained.’® 


The court also differentiates this case from the Sheehan case, supra. 
“Instead . . . we held [there] that it was the specific provision sub- 
ordinating the policy to Wisconsin statutory law, including Sec. 
260.11, which nullified the no-action clause.’’?° 

The court places much emphasis on the fact that it is very uncer- 
tain where the place is that the assured might require performance 
of the policy. As this policy insured the defendant everywhere in the 
United States and Canada the court differentiates this type of insur- 
ance from policies insuring real estate. The court goes on to say: 


When we have held that the law of the place of performance 
controls the performance of the obligation, the place of perform- 
ance has been made definite and certain by the contract itself. 
A careful examination of the cases which have come before us 
where the place of performance might not be known when the 
contract was made shows we have recognized the law of the 
place of contracting controls the extent of obligation.” 


The court relies specifically on the Restatement and contends that 
the postponement of liability under the no-action clause is a sub- 
stantial contractual right and to nullify such a right would be a 
material alteration of the insurer’s obligation, which is forbidden 
by Section 10, Article I, of the United States Constitution. Thus the 
crux of the court’s argument seems to be that these rights under the 
no-action clause are substantial contractual rights and from this 
premise their argument and conclusion flow. The court’s ease in 
reaching such a premise and consequently such a conclusion seems 
somewhat questionable. What is the substantial right which the 
no-action clause gives the insurer? Is the mere postponement of the 
time when the insurer can be named a party in a suit to fix the ulti- 
mate loss for injuries and damages itself sufficient to be termed a 
substantial contractual right, when the duties and liabilities under 
the contract remain the same? The Wisconsin Supreme Court so finds. 

In conclusion the court states that: ‘In the absence of compulsory 
insurance of a prescribed kind the Wisconsin automobilist has the 
right to obtain what he likes or none at all and he does not bring 
into the state for the benefit of a plaintiff more than he purchased.’ 





19 256 Wis. 507, 512, 41 N.W.2d 611, 614 (1950). 

20 Ibid. 

1 Td. at 513, 41 N.W.2d at 614. 

® RESTATEMENT, ConF ict of Laws § 358, comment b (1934). 
3 256 Wis. 507, 516, 41 N.W.2d 611, 615 (1950). 
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Other Jurisdictions with Similar Statutes 


Two other states, Rhode Island and Louisiana, have a similar 
statute allowing a plaintiff to join the insurer as a party defendant 
in an action for damages caused by the negligent operation of a motor 
vehicle. Rhode Island agrees with Wisconsin and holds that the 
statute has no extraterritorial effect and that the law of the place of 
making controls.* Louisiana, on the other hand, has held that a “no- 
action”’ clause relates merely to procedure. The injured person might, 
therefore, disregard such clause and proceed directly in federal court 
in Louisiana against the insurer under Louisiana statute, since such 
statute affected only procedure and not substantive rights.* 


Conclusions 


Because of the small number of similar statutes in other jurisdic- 
tions it is rather difficult to discover any “majority rule’ on this sub- 
ject. 

The law in Wisconsin on the effect of Wisconsin Statute 260.11 (1) 
when entered into in and without the state seems to be as follows: 
If an automobile insurance policy is issued in Wisconsin, the statute 
controls under the rule announced in the Ritterbusch case that the 
law of the place of contracting (i.e., Wisconsin) controls the extent 
of the obligation and consequently the insurer can be joined as a 
party defendant.” On the other hand, if the policy is issued in another 
state where a no-action clause is valid, the no-action clause will be 
upheld, under the same rule.?” One exception to the above stated rules 
is that where there are special provisions in the policy that the con- 
tract shall be governed by the laws of the place of performance, the 
insurance company can be joined if Wisconsin is the place of per- 
formance.”® 

Haro.p STERN 





CONSTITUTIONALITY OF OUSTER OF A CORPORATION 
FOR VIOLATION OF STATE ANTITRUST LAWS. May a state, 
as a penalty for violation of its antitrust laws, deprive an interstate 
corporation of the right to engage in intrastate business' when the 

* Coderre v. Travelers’ Ins. Co., 48 R.I. 152, 136 Atl. 305 (1927). 

* Rogers v. American Employers’ Ins. Co., 61 F. Supp. 142 (1945). 

* Oertel v. Williams, 214 Wis. 68, 251 N.W. 465 (1934). 

37 Byerly v. Thorpe, 221 Wis. 28, 265 N.W. 76 (1936); Kilcoyne v. Trausch, 
222 Wis. 528, 269 N.W. 276 (1936). 

#8 Sheehan v. Lewis, 218 Wis. 588, 260 N.W. 633 (1935). 


1 Wis. Star. §§ 133.21, 133.23, 133.245, 226.07 (1949). 
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latter reaches such giant proportions that it is a major factor in the 
corporation’s scheme of business?* In State v. Golden Guernsey Dairy 
Cooperative? the Wisconsin Supreme Court answered this question 
with a vigorous “yes,’”’ as against a contention that the bare Com- 
merce Clause stood as a barrier. 

Regulation of interstate commerce is confided to the purview of 
Congress by Article I, Section 8, Clause 3 of the Constitution of the 
United States. That federal activity valid under the Commerce 
Clause may strike down or nullify state action which conflicts with 
it or in fields preempted by it is clear.* Limitations on the scope of 
state legislation which follow from the exclusiveness the bare Com- 
merce Clause gives to federal regulation in some areas® present prob- 
lems of a different nature in which the guideposts of Congressional 
intent are not available. Recourse must rather be had to the broad 
principles of constitutional law developed in the past, and by analogy 
to their applications. 

A state act which “burdens’’ commerce may be unconstitutional,® 
but where the purpose of the act is a legitimate manifestation of 
state tax or police power,’ rather than an attempt to control or discrimi- 
nate against interstate commerce,® the effect must be direct and 
substantial.® A tax whose base extends beyond the property domiciled 
in the state!® or upon interstate business" may be an invalid burden 
as applied to a foreign corporation engaged in interstate commerce, 





2 “The relief prayed for would, for example, divest the Borden Company of 
property valued in excess of $20,000,000 and would result in loss of a business 
whose magnitude is indicated by manufacturing costs exceeding $77,000,000 
per year... .” Respondents’ Brief, p. 89. 
aa: . .in 1948 Borden shipped a total of 74,408,865 lbs. of milk out of the state.’’ 

. at 103. 

One of the several Borden cheese divisions in Wisconsin, with approximate] 
80% of its property in the state, had — total sales of $16,842,161, of whic 
less than 25% were intrastate sales in Wisconsin. Jd. at 104. 

3257 Wis. 254, 43 N.W.2d 31 (1950). 

4 Bethlehem Steel Co. v. NYSLRB, 330 U.S. 767 (1947). 

5 Smith v. Turner, 7 How. 283 (1849). 

( 8 > voluminous citations in Minnesota Rate Cases, 230 U.S. 352, 400-2 
1912). 

7 Sherlock v. Alling, 93 U.S. 99 (1876). 

8 Darnell v. Memphis, 208 U.S. 113 (1908); Welton v. Missouri, 91 U.S. 275 
(1875); Ward v. Maryland, 12 Wall. 418 (1870). See Corwin, THe Const1Tv- 
TION AND Wuat It Means Topay (Princeton, 1937). 

* Pacific Telephone & Le pg Co. v. Tax Comm’n, 297 U.S. 403 (1936); 
Minnesota Rate Cases, 230 U.S. 352 (1912); Pullman Co. v. Adams, 189 U.S. 
420 (1903); Osborne v. Florida, 164 U.S. 650 (1897); Louisville & Nashville 
R.R. v. Kentucky, 161 U.S. 677, 701-2 (1896). 

10 Pullman Palace Car Co. v. Kansas, 216 U.S. 56 (1910); Western Union 
Telegraph Co. v. Kansas, 216 U.S. 1 (1910). 

1 State Freight Tax Case, 15 Wall. 232 (1872). 
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but the fact that a tax within these bounds may have an incidental 
effect upon such commerce does not invalidate it, so long as the 
individual or firm is not simultaneously required by the state to 
engage in such activity as brings it within reach of the tax.’* The same 
is true of conditions imposed by the state upon the right to do an 
intrastate business.’* Such conditions as are imposed may not, 
however, involve the surrender of constitutional rights.'* The right 
to do local business is not beyond state power to grant or deny merely 
because it is a profitable adjunct of interstate transactions.“ In 
Pacific Telephone and Telegraph Co. v. Tax Commission* the United 
States Supreme Court noted that taxes for the privilege of doing a 
local business had long been sustained “‘without inquiry whether 
withdrawal from the local business would compel discontinuance of 
the interstate.’’!” 

That prevention of interstate traffic is frequently worked by the 
minimum exercise of state power to protect health and safety is clear 
from the example of state prohibitions on the production or sale of 
such commodities as alcoholic beverages.1* The validity of such 
prohibitions is today unquestioned despite their obvious effect in 
curtailing commerce in certain commodities. There is greater room 
for inquiry as to constitutionality where the purpose of the legislation 
is related to economic objectives,'® but no authority can be cited where 
enforcement of a statute designed to reach a permissible economic 
objective has been held invalid because of an incidental and non- 
discriminatory effect on interstate commerce. 

A basic premise running through the principles of law discussed 
above is that while a state cannot attempt to regulate or place a 
direct burden upon interstate commerce, it retains its sovereign 
power to regulate and tax intrastate business. The argument made by 
the defendants reduces itself to the contention that their entire ac- 

12 Compare Postal Telegraph-Cable Co. v. City of Fremont, 255 U.S. 124 
(1921), with Postal Telegraph-Cable Co. v. Richmond, 249 U.S. 252 (1919); 
Pullman Car Co. v. Adams. 189 U.S. 420 (1903). 

13 Haselton v. Interstate Stage Lines, 82 N.H. 327, 133 Atl. 451 (1926); Louis- 
ville & Nashville R.R. v. Kentucky, 161 U.S. 677, 701>4 (1896). See Note, 47 
A.L.R. 218 (1926); see Union Brokerage Co. v. Jensen, 322 U.S. 202 (1944). 

4 Pacific sighs & Telegraph Co. v. Tax Comm’n, 297 U.S. 403 (1936); 
Western Union Telegraph Co. v. Kansas, 216 U.S. 1 (1910). 

4% Pullman Co. v. Adams, 189 U.S. 420 (1903); Pembina Mining Co. v. Penn- 
sylvania, 125 U.S. 181, 186 (1888). 

16 297 U.S. 403 (1936). 

17 Td. at 415. 

18 Kidd v. Pearson, 128 U.S. 1 (1888). 


19 Hood & Sons, Inc. v. DuMond, 336 U.S. 525 (1949). See Bison, Economic 
Protective Powers of States Under the Commerce Clause, 38 Gro. L. J. 590-618 


(1950). 
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tivity in the state, is, for the purpose of applying the implied pro- 
hibitions of the Commerce Clause, interstate commerce. If this were 
true, an ouster from the right to do intrastate business would not 
reach it in any event. The Supreme Court, in Standard Oil Co. v. 
Missouri,” explicitly refused to assume that a state ouster from intra- 
state activity would be enforced against the interstate commerce of 
the defendants. 

Direct authority upon the exact question here involved is lacking. 
In the Standard Oil case the Supreme Court of the United States 
affirmed a decree of ouster issued by the Supreme Court of Missouri 
. in a quo warranto proceeding against both foreign and domestic 
corporations guilty of violating state antitrust laws. This case was 
cited in the Golden Guernsey opinion as authority for the view it 
adopted, but it is difficult to read into the scant reference to the 
topic in the Standard Oil opinion anything more than the already 
mentioned refusal of the Court to assume that the decree would be 
applied so as to bar the defendants from carrying on their interstate 
activities in the state. The lack of more convincing authority, pro 
or con, may be taken as an indication of the basic weakness of the 
principle that a sizable local business may make a corporation less 
vulnerable to state regulation. Once accepted the principle would in 
large measure indiscriminately curtail state powers to safeguard 
local safety, health and economic interests without offering as com- 
pensation whatever security might be forthcoming from Congressional 
assumption of such duties. The delicate balance between what is 
within the power of states and what withdrawn by the Commerce 
Clause, carefully delineated and constantly reexamined by the 
Supreme Court for a century and a half, is inconsistent with the 
proposition. To argue that all of a firm’s intrastate business is an 
integral part of interstate commerce is in effect to obliterate the dis- 
tinction which has been a main concern of the courts.”! 

An additional point to note is the selectivity in the state action 
involved. The statutes provide for the ouster of corporations violating 
the antitrust laws.2? While a burden may be thereby imposed upon 
the interstate business of the offending firms, other firms are free 
to carry on the activities from which it is barred. The grounds for 
exclusion being within the bounds of state power and of reason, it 





20 224 U.S. 270 (1912), affirming 218 Mo. 1, 116 S.W. 902 (1909). 

31 “The coexistence of the reserved powers of the states and the commerce 
powers of the nation implies recognition of legal disparateness even where logical 
unity can be established.” FRANKFURTER, THE CoMMERCE CLAUSE 97 (1937). 


2 See note 1 supra. 
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would not appear to be an undue burden on commerce that some 
firms are disabled from carrying on necessary intrastate activity. 

Upon the dual grounds of residual state power to protect local 
interests, at least in the absence of limitations imposed by the exer- 
cise of designated federal powers, and of the doubtful and indirect 
burden on interstate commerce worked by the exclusion from intra- 
state business of firms violating state antitrust laws, the Court’s 
holding is well recommended; the bold characterization of the con- 
tention of state impotency as “resounding arrogance’’ is reassuring. 
As the Court pointed out, acceptance of the contrary view would 
force a state in its own defense, to oust or dissolve a corporation before 
it became the “‘ward of the Commerce Clause.” 


Raueo J. GEFFEN 
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